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as  introduced. 
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consideration. 
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committee  consideration. 
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91st  CONGRESS 
1st  Session 


S.  980 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  7, 1969 

Mr.  Tydings  introduced  the  following  bill ;  which  was  read  twice  and  referred 

to  the  Committee  on  the  Judiciary 
February  7, 1969 


A  BILL 

To  provide  courts  of  tlie  United  States  with  jurisdiction  over 
contract  claims  against  nonappropriated  fund  activities  of 
the  United  States,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  lives  of  tlie  United  States  of  America  in  Congress  assembled, 

3  That  (a)  section  1346(a)  (2)  of  title  28,  United  States 

4  Code,  is  amended  by  adding  at  the  end  thereof  the  following 

5  new  sentence:  “For  the  purpose  of  this  paragraph,  an  ex- 

6  press  or  implied  contract  with  a  nonappropriated  fund  activ- 

7  ity  of  or  under  the  United  States  or  a  department  or  agency 

8  of  the  United  States  shall  be  considered  an  express  or  implied 

9  contract  with  the  United  States.”. 

10  (h)  The  first  full  paragraph  of  section  1491  of  title  28, 


II 


o 


1  United  States  Code,  is  amended  by  adding  at  the  end  thereof 

2  the  following  new  sentence :  “For  the  purpose  of  this  para- 

3  graph,  an  express  or  implied  contract  with  a  nonappropnated 

4  fund  activity  of  or  under  the  United  States  or  a  department 

5  or  agency  of  the  United  States  shall  he  considered  an  express 

6  or  implied  contract  with  the  United  States.”. 

7  (c)  Section  1302  of  the  Supplemental  Appropriation 

8  Act.  1957  (70  Stat.  694;  31  U.S.C.  724(a)  ) ,  is  amended 

9  by  adding  immediately  before  the  period  at  the  end  thereof 

10  the  following  new  proviso:  “Provided  further,  That  any 

11  judgment  or  compromise  settlement  against  the  United 

12  States  arising  out  of  an  express  or  implied  contract  entered 

13  into  by  a  nonappropnated  fund  activity  of  or  under  the 

14  United  States  or  a  department  or  agency  of  the  United 

15  States,  shall  he  paid  in  accordance  with  this  section  and  sec- 
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tions  2414,  2517  and  2518  of  title  28,  United  States  Code, 
and  such  activity  shall  reimburse  the  United  States  for  a 
judgment  or  compromise  settlement  paid  by  the  United 
States  to  the  extent  the  Comptroller  General  of  the  United 
States  determines  that  a  reimbursement  may  be  made  with¬ 
out  unduly  jeopardizing  the  operation  of  such  activity.  . 

Sec.  2.  (a)  The  provisions  of  this  Act  shall  also  apply 
to  claims  and  civil  actions  initiated  or  pending  on  oi  after 
the  date  of  enactment  of  this  Act  if  the  claim  or  civil  action 
is  based  upon  a  transaction,  omission,  or  breach  that  occurred 
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not  more  than  six  years  prior  to  the  date  of  enactment  of 
this  Act. 

(b)  The  provisions  of  subsection  (a)  of  this  section 
shall  apply  notwithstanding  a  determination  or  judgment 
made  prior  to  the  date  of  enactment  of  this  Act  that  the 
United  States  district  courts  or  the  United  States  Court  of 
Claims  did  not  have  jurisdiction  to  entertain  a  suit  on  an  ex¬ 
press  or  implied  contract  with  a  nonappropriated  fund  ac¬ 
tivity  of  or  under  the  United  States  or  a  department  or 
agency  of  the  United  States. 

Sec.  3.  The  provisions  of  this  Act  do  not  apply  to  a  con¬ 
tract  entered  into  by  a  nonappropriated  fund  activity  of  or 
under  the  United  States  or  a  department  or  agency  of  the 
United  States  which  is  subject  to  suit  in  its  own  name 
under  any  other  provision  of  law. 
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7XP0LLUTI0N.  A  subcommittee  of  the  Interstate  and  Foreign  Commerce  Committed 
7  jp™  for  full  committee  action  H.  R.  1208S,  to  amend  the  Clean  Aar  / 

Aht  to  extend  the  program  of  research  relating  to  fuel  and  venicles.  /,  D5U- 
^.  Cleveland  inserted  an  editorial,  "Thermal  Pollution:  «  Overheated 

Issuiv'  pp.  H5192-3 

R  HOT  DOGS.\  Rep*  Landrum  stated  that  while  he  agreed  that  chicken  should  be 
8-  H°inol“^VP^  incredient  label  of  hot  doge  it  would  be  confu^S  to  require 
that  the  pi^duct  label  or  name  indicate  the  presence  of  chickeh.  p.  H507? 

o  torapco  Reo.  barter  supported  the  cigarette  labeling  and  stdrertiaing  bill 

afrep^rted  by>e  commUtee  which  would  preempt  the  advising  ban  proposed  by 

the  FCC*  p*  H£l5 

10.  TAXATION.  Rep.  Podel\  statad  that  the  "need  for  tay4ftrm...is  so  obvious 

»i  aS  Reph^Fascell^stated'that^the  "national  economy/requires  retention  of  the 
*  surS  for  a  reasonable  >.e  .and  the  American  t^ayer  requires  more  equal 
treatment  from  our  tax  law's,.”  pp.  H£lf?7-o 

n  r h'NRTTR  Ren.  Quillen  advocated  the  number  o/ mandatory  questions  contained 
U*  C“  census^questionnaire  bXt  down  t/name  address,  ^e,  sex  head  of 

household,  race  or  color,  and  peWis  income,  at  time  of  census,  pp.  H,156  7 

12  SHOE  IMPORTS.  Rep.  Burke,  Mass.,  expressed  concern  that  small  shoe  factories 
are  finding  competition  rtth  foreignAmports  too  much  and  are  going  out 
of  business*  pp.  H5>079-80 

13.  LEGISLATIVE  PROGRAM.  Rep.  Albert  announcedsXh^  consideration  of  the  surcharge 
extension  bill  "will  be  put  oykr  until  a  laW  date.  R*.  H5155- 


SENATE 


\ 


i4, 


FOOD  STAMPS.  Passed  witjhut  amendment  S^  J^  Res^  16,  to  i:  the  food 

million  to  5750  Sen.  Ellender  said,  "Under  the 

stamp  program  (pp.  S^975,  S  9  ,  th  the  funds  that  will  be 

program  that  we  h™7“  joint  resolution  will  be  spent  in  accord 

appropriated  in  a^fcordance  J  resolution  we  are  not  attempt- 

with  a  revised  f/od  stamp  progr ^  manner  excV  to  increase  the 

“he  Judiciary  Commrttee  -  ^ "  - d.  JM  tta 


15.  CLAIMS.  The  dudactai,  Committee  against  appropriated 

US -  57038  - - 


16. 


17 


GREAl/PLAINS.  The  Agriculture  and  Forestry^rttee^reported  wxt^a 

S./1790,  to  continue  the  crear  i iai 
S7038 

W„  CORPS.  The  interior  and  Insular  a 

S.  1076,  to  establish  in  the Departmenl :_s  of  the  Lnte^ 

Youth  Conservation  Corps  (S.  Rept.  91 
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19. 


VER  COMPACT.  Passed  without  amendment  S.  38,  to  provide  congressional 
consent  to  the  upper  Niobrara  River  compact  between  Wyo.  and  Neb.  The  ui 
Niobrara  River  compact  provides  a  division  or  apportionment  between  the/ 
States  of  the  available  surface  water  supply  of  the  Upper  Niobrara  Riyer 
Basin  and  to  provide  for  studies  of  the  subsurface  water  supplies  of/the 
basin.  pp.  S6993-4 


>er 


NASA.  The  Aeronautical  and  Space  Sciences  Committee  marked  up  and  voted  to  report 
(but  did  not\actually  report)  in  the  nature  of  a  substitute  bill,  H.  R.  11271, 
the  1970  NASA  authorization  bill.  p.  D543 


20.  APPROPRIATIONS.  A\subcommi ttee  of  the  Appropriations  Commi/ttee  approved 

for  full  committee\onsideration  H.  R.  11582,  the  Treasuf^y  and  Post  Office 
Departments,  the  Executive  Office  of  the  President,  anc/ certain  independent 
agencies  appropriations^ bi  1 1 ,  1970.  p.  D543  7 


21. 


TAXATION.  Sen.  Metcalf  opposed  taking  action  to  expend  the  surtax  without 
having  a  tax  reform  packag\  to  consider  right  al/ng  with  it.  p.  S6995 


22.  INFLATION.  Received  from  National  City,  Calif/,  City  council  a  resolution 

praying  for  the  enactment  of  legislation  to  /halt  current  inflationary  trends 


in  the  U.  S.  pp.  S7037-8 


23.  FARM  TRAINING.  Sen.  Yarborough  submrstteja  an  amendment  (for  himself  and  Sen. 
Cranston  jointly)  to  S.  338,  to  provide  allowance  increases  to  veterans 
engaged  in  on-the-job  training,  farm/training,  and  vocational  rehabilitation 
The  increases  would  be  comparable  t/o  tho)^e  provided  in  the  bill  for  veterans 
taking  high  school  and  college  courses  und^r  the  GI  bill.  p.  S7049 


24.  MEXICAN- AMERICANS .  Sen.  Goldwater  praised  anc\expressed  his  affection  for 
Mexican-American  citizens.  p7  S7053 


25.  FOREIGN  AFFAIRS.  Sen.  Jackson  inserted  some  articles  which  he  recommended  as 
a  realistic  and  up-to-da/e  interpretation  of  the  "Stoviet  adversary  "  dd 
S7055-62  7  ^ 

Sen.  Nelson  spoke  o/  his  concern  over  the  Nigerian-BTaf ran  controversy 
and  inserted  a  report  by  a  member  of  his  staff  on  the  subject.  pp.  S7068-70 


Dr.  Jean  Mayer 
itrition,  and 


26.  HUNGER.  Sen.  McGprVegn  commended  the  President's  selection 
as  Directot  of  , the  October  White  House  Conference  on  Food, 

Health.  pp.  S7064-5 

Sen.  McGov/rn  inserted  a  "position  paper"  on  hunger  which  he\aid  demonstrates 
the  inadequacies  of  the  present  food  stamp  program.  pp.  S7076-8X 


27.  PESTICIDES.  Sen.  Nelson  expressed  concern  over  the  use  of  pesticide\  chemicals 
and  inserted  supporting  articles.  pp.  S7072-5 
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JURISDICTION  OF  U.S.  COURTS-NONAPPROPRIATED 

FUND  ACTIVITIES 


June  24,  1969— Ordered  to  be  printed 


Mr.  Typings,  from  the  Committee  on  the  Judiciary,  submitted 

the  following 

report 

[To  accompany  S.  980] 

The  Committee  on  the  Judiciary,  to  which  was  referred  the  bill 
(S  980)  to  provide  courts  of  the  United  States  with  jurisdiction  over 
contract  claims  against  unappropriated  fund  actrn ta.  oUhe  United 
States  and  for  other  purposes,  having  consideied  the  same,  reporis 
Lvorably  thereon,  with  amendments,  and  recommends  that  the  bill, 

as  amended,  do  pass. 

The  amendments  are^fo^owSo^  „The„  and  ;  iieu 
the  words  “In  addition  to  granting  jurisdiction  over  suits  brought  aftei 

th62  dFagef 2* iine““  deleSht' worie  “initiated”  and  “or  after",  and 
insert  i in  lieu  thereof  after  the  word  “actions”  the  words  dismissed 

Purpose  of  Amendments 

Amendment  No.  1  makes  clear  that  the  provisions  of  the  act  are 
•  f  ruled  to  have  both  a  prospective  application  as  outlined  in  the  fir 
section  and  seelion  3  of  this  aft,  and  a  retroactive  application  of  limited 

dTme“dmentPNSoS1  SftheVords  “initiated”  and  “or  after”  as 
beta?  suoSuous  in  that,  unless  otherwise  expressed,  the  provisions 
„f  »  hill  m»n^  enactment  have  an  immediate  prospective  effect.  The 
f  cds“disndssed  before”  are  inserted  to  assure  that  the  provisions  of 

enactment  of  this  act. 
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Need  for  Legislation 

S.  980  will  fill  a  gap  in  the  Tucker  Act’s  waiver  of  immunity  of  the 
United  States  to  claims  based  upon  contracts  with  departments  or 
agencies  of  the  Government.  The  United  States  is  liable  in  the  Court 
of  Claims  of  the  United  States  and,  in  appropriate  cases,  in  the  district 
courts  of  the  United  States,  to  suits  “upon  any  express  or  implied 
contract  with  the  United  States  *  *  *.”  28  U.S.C.  1491;  28  U.S.C. 
1346(a)(2).  The  courts  have  repeatedly  held,  however,  that  the 
Federal  Government’s  liability  to  suit  under  these  sections  only 
exists  with  respect  to  contract  obligations  to  be  paid  out  of  appro¬ 
priated  funds.  See,  e.g.,  Kyer  v.  United  States,  369  F.  2d  714  (Ct. 
Claims  1966);  Pulaski  Cab  Co.  v.  United  States,  157  F.  Supp.  955 
(Ct.  Claims  1968) ;  Keetz  v.  United  States,  168  Ct.  Claims  205  (1964) ; 
Bordon  v.  United  States,  116  F.  Supp.  873  (Ct.  Claims  1953). 

The  injustice  and  inequity  worked  by  this  Tucker  Act  “loophole” 
have  been  recognized  often.  See,  e.g.,  Borden  v.  United  States,  116  F. 
Supp.  873,  878-880  (Ct.  Claims  1953).  Indeed,  a  judge  of  the  Court  H 
of  Claims  has  declared  “this  is  a  matter  which  sorely  needs  congres¬ 
sional  correction.”  See  Kyer  v.  United  States,  369  F.  2d  714,  719  (Ct. 
Claims  1966). 

Nonappropriated  fund  activities  are  at  present  an  anomaly  of  the 
law.  When  States  have  attempted  to  tax  or  regulate  their  activities 
these  activities  have  successfully  argued  that  they  are  immune  from 
taxation  and  regulation  as  instrumentalities  of  the  United  States.  See 
e.g.,  Park  Davis  v.  G.E.M. ,  Inc.,  201  F.  Supp.  207  (D.  Mel.  1962)  ; 
Falls  City  Brewing  Co.  v.  Reeves ,  40  F.  Supp.  35  (W.D.  Ky.  1941). 
When  nonappropriated  fund  activities  have  been  sued  outside  the 
United  States  they  have  successfully  argued  that,  as  instrumentalities 
of  the  U.S.  Government,  they  are  not  liable  to  suit  on  contract  in  for¬ 
eign  courts.  See,  e.g.,  Wuiiger  v.  Headquarters ,  7430th  /Supply  Group 
{Special  Activities )  Labor  Court ,  Weisbaden,  October  8,  1958,  unre¬ 
ported.  Courts  have  held,  see,  e.g.,  United  States  v.  Holcombe ,  277  F. 

2d  143  (4th  Cir.  1960)  ;  Daniels  v.  Chamute  Air  Force  Base  Exchange , 

127  F.  Supp.  920  (E.D.  Ill.  1955) ,  and  the  Justice  Department  has  sup¬ 
ported  the  ruling  (letter  dated  July  13,  1960,  from  George  Cochran  _ 
Doub,  Assistant  Attorney  General,  243  AF  JAG  Reporter,  15  (Aug.  1,  (4 
1960),  that  employees  of  nonappropriated  fund  activities,  when  per¬ 
forming  their  official  duties,  are  employees  of  the  United  States  and 
that  the  United  States  is  liable  under  the  Federal  Tort  Claims  Act  for 
injuries  caused  by  their  negligence.  The  United  States  lias  even  sued 
in  its  own  name  to  enforce  contracts  entered  into  by  nonappropriated 
fund  activities.  See,  e.g.,  United  States  v.  Howell ,  318  F.  2d  162  (9th 
Cir.  1963). 

Despite  this  consistent  identification  of  the  nonappropriated  fund 
activity  with  its  parent  department  or  agency  and  the  United  States, 
contractors  with  such  activities  have  found  it  impossible  to  get  a  “day 
in  court”  when  they  allege  breach  of  contract  by  such  activities.  Your 
committee  believes  that  there  is  no  rational  reason  to  continue  the 
immunity  from  contract  suit  presently  afforded  nonappropriated  fund 
activities.  The  Defense  Department,  parent  of  the  greatest  number  of 
these  activities  (military  post  exchanges,  ships  stores,  etc.)  has  agreed 
that  “no  policy  grounds  [justify]  nonappropriated  fund  instrumental¬ 
ities  in  continuing  to  claim  absolute  immunity  from  suits  on  their 
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contracts  when  Congress  has paired  such 

Stt?  "SS'SE^  £ 

to  Hon.  James  C.  Lastlana,  cnaumai  ,  t  \  This  position 

&  ssM 

rnSsVhrsI^lSex^d  only  by  Scars.  Roebuck  ft  Co. 
and  J.  C.  Penney  Co. 

Legislative  History 

0n  ^''dhed  S  fi  63°a  bK^o  otthellSS  States 

activities  of  the  Lnitea  State  .  Improvements  in  Judicial 

Oi  1QRR  Witnesses  before  the  subcommittee  included.  Hon.  -tieney 
S.’  Mai  ".‘"T  House  of  Rep—i.es;  Aaron  Goldman, 

dent,  the  Macke  Corp.,  pS^hc/’Nash  professor  of  law,  the  George 

;  W  wiw 

rnent  of  Defense  submitted  a  one  substantive  amendment. 

sshfes  Gc=“  M»0§i 

h  Aeronautics  and  Space  Administration  ana  le  (See  letter 

ullltU/MSUb?l 1  ie9d68refr°omS Robert  F.  Allnutt,  Assistant  Administrator 
dated  May  21,  hh,  t  ,  j  Qct  3  1968,  from  Secretary  of 

fr  Ltl«Or*fi«  n  £  Hon^  James'  O.  Eastland,  chairman, 

Agriculture  Urvnie  rxeem  c  t  renrinted  at  the  conclusion 

Gommittee  on  hlegatef  of  S  American  Bar  Associa¬ 
te  this  report.)  The  House^t  g  iation.s  annual  meeting 

Machinery,  US. 

Senate!  reprinted  at  the  conclusion  ot  tins  reportO 

On  February  7,  1969,  Senator  Ty dings  mtroducea  o 
included  several  substantive  changes  f^f^/on  the  basis  of 
gress.  These  changes  en fea  Chearin|s  Tto  first  modification 
testimony  received  at  last,  b0r  armed  force”  contained 

Siltnut  (b),  Sc)  of  timfirst  section  of  S.  3i63  of  the  90th 
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Congress,  and  the  words  “the  United  States  or  a  department  or 
agency”  were  inserted  in  lieu  thereof  in  subsections  (a),  (b),  and  (c) 
of  the  first  section  of  S.  980.  This  change  conformed  the  language  of 
S.  980  to  the  breadth  of  the  problem  to  be  resolved  and  deleted  the 
superfluous  term  “armed  force”  in  S.  3163.  Nonappropriated  fund 
activities  take  on  many  organizational  forms,  some  of  which  might 
not  be  included  in  the  term  “of  or  under  a  department,  agency  or 
armed  force  of  the  United  States”  as  used  in  S.  3163  of  the  90th  C  on¬ 
gress.  However,  the  term  “of  or  under  the  United  States  or  a  depart¬ 
ment  or  agency”  in  S.  980  brings  within  the  scope  of  the  bill  all  non¬ 
appropriated  fund  activities  of  the  United  States  not  specifically 
excepted.  The  Armed  Forces  of  the  United  States,  are,  of  course, 
departments  or  subdepartments  of  the  United  btates  and  thus  are 
included  in  the  term  “department  or  agency”  as  used  in  S.  980. 

The  second  difference,  reflected  in  section  2  of  S.  980,  clarified  the 
limitation  upon  the  retroactive  effect  of  this  legislation,  making  it  the 
same  as  the  general  statute  of  limitations  upon  contract  claims  against 
the  United  States  as  stated  in  28  U.S.C.  §  2501(a),  and  prohibited 
the  assertion  of  the  defense  of  res  judicata  or  other  similar  pleas  to 
jurisdiction.  The  subcommittee  hearings  clearly  demonstrated  that 
there  exists  at  least  a  small  number  of  contractors  with  nonappro¬ 
priated  fund  activities  for  whom  there  was  no  forum  to  hear  their 
claims  of  contract  breach.  Some  of  these  contractors  bore  the  cost  of 
litigation  only  to  find  access  to  the  court  barred  by  the  judiciary’s 
interpretation  of  the  Tucker  Act.  Justice  and  equity  dictate  that  the 
courts  should  be  made  available  to  those  individuals  whose  claims 
first  brought  the  immunity  anomaly  to  light,  and  that,  as  to  these  ac¬ 
tions,  the  Government  should  be  precluded  from  raising  the  defense 
of  their  previous  determination.  Those  determinations,  it  should  be 
noted,  were  based  solely  on  jurisdictional  and  not  substantive  grounds. 

Another  change  in  S.  980  was  the  addition  of  a  new  section  3  to 
the  measure.  Its  language  was  intended  to  limit  the  application  of 
the  bill  to  contracts  of  nonappropriated  fund  activities  which  have  not 
already  shed  their  immunity  to  suit  under  other  provisions  of  law. 
Examples,  for  instance,  of  nonappropriated  fund  activities  already 
subject  to  suit  in  their  names  include  the  American  Red  Cross  (36 
U.S.C.  §  2)  and  the  Tennessee  Valley  Authority  (16  U.S.C.  §  831(c)). 

The  subcommittee  held  a  hearing  on  March  4,  1969,  in  order  to 
hear  testimony  on  these  changes  in  S.  980.  The  two  witnesses  heard 
were:  Hon.  Louis  Spector,  Commissioner  of  the  U.S.  Court  of 
Claims;  and  Mr.  Loren  K.  Olson,  an  attorney  in  Washington,  D.C. 
Commissioner  Spector,  who  was  chairman  of  the  section  of  public 
contract  law  of  the  American  Bar  Association  when  it  considered  an 
endorsed  S.  3163  at  the  association’s  convention  last  August,  testified 
that  the  ABA’s  endorsement  of  S.  3163  would  equally  apply  to  S.  980. 
Similarly,  Mr.  Olson  concurred  with  the  several  modifications  reflected 
in  S.  980. 

Statement 

Your  committee  believes  that  S.  980,  as  amended,  is  consistent  with 
the  public  policy  of  the  United  States  clearly  expressed  in  the  Tucker 
Act,  that  the  sovereign  immunity  of  the  United  States  to  contract  suit 
should  be  waived  when  complaints  are  filed  in  an  appropriate  forum. 
S.  980  will  provide  contractors  with  nonappropriated  fund  activities 
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of  or  under  the  United  States  or  departments  or  agencies  of  the 
United  States  with  the  same  contract  remedies  available  to  those 
who  contract  directly  with  those  departments  or  agencies  m  further¬ 
ance  of  activities  supported  by  appropriated  funds.  In  bc »  doing, 

S  9S0  will  erase  an  anachronistic  and  baseless  distinction  between 
suits  on  contracts  of  the  United  States  to  be  paid  out  of  appropriated 
funds  and  those  to  be  paid  out  of  misappropriated .funds,  lour  com¬ 
mittee  believes  that  equity,  sound  public  policy,  and  efficien 
operation  of  nonappropriated  fund  activities  demand  favorable  action 

upon  S.  980. 

Sectional  Analysis 

Subsection  (a)  of  the  first  section  of  S.  980  amends  paragraph  (2) 
of  section  1346(a)  of  title  28,  United  States  Code,  to  require  that  an 
express  or  implied  contract  with  a  nonappropriated  fund  activity  of 
the  United  States  or  a  department  or  agency  of  t Umted States  be 
considered  an  “express  or  implied  contract  with  the  United  States 
within  the  meaning  of  that  term  as  used  m  that  paragraph.  The  eilect 
of  this  subsection  is  to  grant  to  the  U.S.  district  courts,  concuiien 
with  the  Court  of  Claims,  original  jurisdiction  of  any  civil  action,  no 
exceeding  810,000  in  amount,  founded  upon  an  express  or  implied 
contract  with  a  nonappropriated  fund  activity  of  the  United  States 
or  a  department  or  agency  of  the  United  States. 

Subsection  (b)  of  the  first  section  amends  section  1491  of  title  -3, 
United  States  Code,  to  require  that  an  express  or  implied  contract 
with  a  nonappropriated  fund  activity  of  the  United  States  or  a  depart¬ 
ment  or  agency  of  the  United  States  be  considered  an  express  or 
implied  contract  with  the  United  States”  withm  the  meaning  of  that 
term  as  used  in  that  paragraph.  The  effect  of  this  subsection  is  to  gra 
to  the  Court  of  Claims  jurisdiction  to  render  judgment  upon  any  claim 
founded  upon  any  express  or  implied  contract  with  a  nonappropriated 
fund  activity  of  the  United  States  or  a  department  or  agency  of  the 

USubiectfonS‘(c)  of  the  first  section  amends  section  1302 1  of  the 
Supplemental  Appropriation  Act,  1957  (70  Stat.  694;  31  U.S.C .724a) 
to  require  that  any  judgment  or  compromise  settlement  against  the 
United  States  arising  out  of  the  express  or  implied  contracts  of  a 
nonappropriated  fund  activity  of  or  under  the  United  States  or 
department  or  agency  of  the  United  States  be  paid  m 
that  section  and  sections  2414,  2517, _  and  2518  o  A  .  u 

States  Code.  Subsection  (c)  also  requires  that  the  Umted  States  be 
reimbursed  by  the  appropriate  nonappropriated  fund  activity  lor  any 
judgment  or  compromise  settlement  so  paid  by  the  United  States  to 
the  extent  that  the  Comptroller  General  deems  that  such  reimbuis  - 
ment  may  be  made  without  unduly  jeopardizing  the  operation  of 

the  term  “nonappropriated  fund  activity  used  m  this  and  succeed 
sections  of  the  act.  The  Department  of  Justice,  for  instance  lias 
sueeested  that  the  statute  be  amended  to  apply  only  to  nonappro¬ 
priated  fund  activities  of  the  United  States  or  departments  or  agencies 
thereof  “*  *  *  subject  to  the  supervision  and  control  theieol.  ine 
Department  contends  that  such  language  would  avoid  the  extension 
of  Tucker  Act  liability  “to  the  procurement  activities  of  groups  not 
subject  to  control  by  the  responsible  officials  of  the  Government. 
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Your  committee  rejects  this  suggestion  for  two  reasons.  (1)  The  bill 
clearly  identifies  the  activities  involved:  “nonappropnated  tund 
activities  of  or  under  the  United  States  or  a  department  or  agency  of  the 
United  States.”  In  each  case  of  the  cases  cited  in  this  report  the  out¬ 
come  has  depended  upon  a  finding  that  the  defendant  entity  did  indeed 
constitute  a  nonappropriated  fund  activity  of  the  Government,  lhe 
courts,  in  all  of  these  cases,  have  found  it  easy  to  determine  whether 
an  activity  is  a  nonappropriated  fund  activity  of  the  United  States. 
Furthermore,  your  committee,  at  its  hearing  on  S.  980,  heard  testi¬ 
mony  that  a  legislative  definition  of  a  nonappropriated  fund  activity 
was  clearly  not  necessary.  (2)  Your  committee  is  also  of  the  opinion 
that  any  attempt  to  limit  the  courts  in  their  determination  of  what  is 
and  what  is  not  a  “nonappropriated  fund  activity  of  or  under  the 
United  States  or  a  department  or  agency  oj  the  United  States”  would 
ultimately  serve  to  create  additional  loopholes  through  which  clever 
defendants  may  ultimately  retreat  into  the  anachronism  of  govern¬ 
mental  immunity  that  the  bill  seeks  to  eradicate.  Contracts  for  the 
benefit  of  the  United  States,  and  entered  into  by  the  Government 
ao'encies,  by  whatever  name  denominated,  ought  to  be  enforceable  in 
the  courts  of  the  United  States.  The  activities  intended  to  be  included 
within  this  section  are  only  those  that  would  be  otheiwise  piotected 
from  suit  by  the  doctrine  of  sovereign  immunity. 

Subsection  (a)  of  section  2  of  S.  980,  as  amended,  is  intended  to  give 
the  bill  a  limited  retroactive  effect  in  addition  to  the  prospective 
nature  of  the  other  sections  of  the  act.  Your  committee  rejected  the 
suggestion  that  the  bill  be  given  no  retroactive  effect.  The  bill,  as 
amended  and  reported,  provides  limited  retroactive  effect.  This  bill 
provides  a  forum  for  those  claims  and  suits  pending  on  the  date  of 
enactment  of  this  act  based  upon  a  breach  which  occurred  not  more 
than  6  years  prior  to  enactment.  Further,  because  your  committee 
desires  to  make  the  courts  available  to  those  contractors  w  hose  suits 
first  brought  to  light  the  present  anomaly  and  injustice  of  the  law,  the 
second  amendment  to  the  bill  provides  the  forum  for  those  suits 
dismissed  before  enactment  of  the  act  but  which  were  based  upon  a 
breach  occurring  not  more  than  6  years  prior  to  enactment.  As  to 
this  limited  class  of  cases,  there  has  been  no  determination  on  the 
merits  of  the  claims  presented  because  the  plaintiffs  were  denied  access 
to  a  judicial  forum.  Justice  dictates  that  once  the  bar  to  the  court¬ 
house  door  is  withdrawn  those  who  brought  that  jurisdictional  bar  to 
light  should  have  their  day  in  court.  These  plaintiffs  will  .be  allowed 
to  refile  their  suits  and  have  a  determination  of  the  merits  of  their 
claims.  _  . 

The  6-year  retroactive  application  of  the  bill  is  identical  to  the 
general  statute  of  limitations  upon  contract  claims  against  the  United 
States  (28  U.S.C.  sec.  2501(a)).  This  limited  retroactivety  avoids 
opening  the  courts  to  all  prior  claims  arising  out  of  nonappropriated 
fund  activity  contracts,  by  precluding  those  claims  which  would  be 
barred  by  normal  operation  of  the  statute  of  limitation. 

Subsection  (b)  of  section  2  expresses  your  committee’s  opinion  that 
the  defense  of  res  judicata  and  other  similar  pleas  to  jurisdiction 
should  be  unavailable  to  the  Government  when  those  prior  claims 
or  civil  action  which  come  under  the  provisions  of  subsection  (a)  of 
section  2  are  tested  again  in  the  courts  of  the  United  States  under 
the  provisions  of  the  legislation. 
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Section  3  of  S.  980,  restricts  the  application  of  the  bill  to  contracts 
of  nonappropriated  fund  activities  not  already  subject  to  suit  in  their 

believes  this  legislation  to  be 
meritorious  and  recommends  that  S.  980,  as  amended,  be  centered 

faA°trtaabched  hereto  and  made  a  part  hereof  are  the  reports  of  the 
Department  of  Defense,  dated  May  20,  1968;  the  Department  of 
biitfce  dated  August  14,  1968;  the  Department  of  Agriculture,  dated 
October  3  1968;  and  the  National  Aeronautics  and  Space  Admimstra 
firm  dated  May  21,  1968.  Also  attached  hereto  and  made  a  pa 
thereof  is  a  letter  from  the  Washington  office,  American  Bar  Associa¬ 
tion,  advising  of  action  of  the  association  s  house  of  delegates. 

Department  op  the  Air  Force, 

Office  of  the  Secretary, 

Washington,  May  20,  1968. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary , 

Chairman:  This  refers  to  your  request  to  the  Secretary 
of  Defense  for  the  views  of  the  Department  of  Df  e.useTTwlt,h  /qK? 

to  S  3163  90th  Congress,  a  bill  to  provide  courts  of  the  United  State 

with  todictffin  ove?  contract  claims  against  nonappropriated  fund 
activities  of  the  United  States.  The  Secretary  o ^Defense  has  defogeted 
to  the  Department  of  the  Air  Force  the  responsibility  lor  expressing 

ttile  28,  United  States  Code  to 

confer  jurisdiction  on,  and  authonze  suits  to  »  brought  the 

United  States  in  the  U.S.  district  courts  and  the  Court  ot  Claims  o 
causes  of  action  arising  out  of  contracts  entered  into  by  nonappropi  - 
Mted  fund  activities  of  or  under  a  department,  agency,  or  armed  force 
of  the  United  States.  It  thus  would  afford  a  remedy  to  sue  and  recoi 

on 'a  contract  of"  a  nonappropriated  fund  JJJ^^NjllhsN^encnbLe 
States  where  no  such  remedy  now  exists  n  t  specifically 

jul^ents(3and  c^Jromle  settlements 

against  the  United  States  arising  out  of  a  contract  gj^es 

Unappropriated  fund  activity,  and  to  specify  that  he  Umted^ 
would  be  reimbursed  from  the  activity  to  the  extent  the  Comptroller 
P  oovil  determines  such  reimbursement  would  not  jeopaichze  t 

^d SSns  on  the 

d8Since Nonappropriated  fund  activities  are  carried  on  under  many 
departmentsNnd  Agencies  of  the  United  States,  *e  effect  of  the  Ml 

activities^  whichNTnnNNNsuppOTteNINapploptMed  funds^mu^t 

5  sirs:.'" 
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civilian  personnel  in  proper  cases,  which  cannot  be  provided  for  by 
appropriated  funds.  The  legal  status  of  a  nonappropriated  fund  ac¬ 
tivity  is  that  of  a  Federal  instrumentality.  This  status  confers  on  the 
instrumentality  the  same  privileges  and  immunities  that  belong  to 
the  Federal  Government,  one  of  the  more  important  of  which  is  free¬ 
dom  from  suit  unless  consent  thereto  has  been  granted  by  Congress. 

At  the  present  time,  neither  the  nonappropriated  fund  instrumental¬ 
ity  nor  the  United  States  is  amendable  to  suit  in  the  U.S.  districts 
courts  or  the  Court  of  Claims  on  causes  of  action  arising  from  contracts 
of  such  activities  (Court  of  Claims,  Borden  v.  United  States,  116  F. 
Supp.  873  (Ct.  Cl.  1953);  Pulaski  Cab  Company  v.  United  States,  157 
F.  Supp.  955  (Ct.  Cl.  1958) ;  Federal  district  court,  Edelstein  v.  South 
Post  Officers  Club,  118  F.  Supp.  40  (E.D.  Va.  1951)).  A  nonappropriated 
fund  instrumentality  may  not  be  sued  because  it  has  a  privileged 
status  as  an  inlegral  part  of  a  department  or  agency  of  the  United 
States  and  is  not  subject  to  suit  unless  consent  thereto  has  been 
granted  by  Congress.  The  United  States  cannot  be  sued  because 
obligations  arising  out  of  contracts  between  the  nonappropriated  fund 
instrumentalities  and  private  individuals  are  not  liabilities  of  the 
United  States.  S.  3163  would  correct  this  anomalous  situation  which 
stems  from  lack  of  jurisdiction  of  courts  to  try  actions  arising  from 
contracts  of  nonappropriated  fund  instrumentalities. 

In  the  Borden  case,  cited  above,  the  Court  of  Claims  suggested  that 
Congress  be  asked  to  legislate  on  the  subject  and  make  either  the 
nonappropriated  fund  instrumentality  or  the  United  States. subject  to 
suit.  The  alternative  adopted  by  S.  3163  is  to  make  the  United  States 
subject  to  suit  on  a  contract  entered  into  by  a  nonappropriated  fund 
instrumentality.  This  department  believes  that  this  is  the  preferable 
approach,  since  it  is  consistent  with  the  concept  that  the  nonappro¬ 
priated  fund  instrumentality  is  conducting  a  governmental  function. 

There  appear  to  be  no  policy  grounds  justifying  nonappropriated 
fund  instrumentalities  in  continuing  to  claim  absolute  immunity  from 
suits  on  their  contracts  when  Congress  has  waived  such  immunity  in 
suits  on  contracts  of  the  Federal  Government  itself. 

Although  the  Department  of  the  Air  Force,  on  behalf  of  the  Depart¬ 
ment  of  Defense,  has  no  objection  to  the  basic  purpose  of  S.  3163, 
the  bill  has  certain  objectionable  features. 

For  example,  section  2  would  make  the  provisions  of  the  bill 
applicable  to  civil  actions  initiated  or  pending  on  or  after  the  date  of 
the  bill’s  enactment  without  regard  to  the  date  on  which  the  matters 
giving  rise  to  the  civil  actions  occurred.  This  would  permit  suits 
to  be  brought  against  the  United  States  even  with  respect  to  con¬ 
tractual  claims  that  had  been  otherwise  disposed  of  prior  to  the  enact¬ 
ment  of  S.  3163.  Presumably,  if  the  statute  of  limitations  did  not 
act  as  a  bar,  it  would  permit  reinstitution  of  claims  such  as  those 
disposed  of  in  the  Pulaski  case,  cited  above.  It  is  believed  that  the 
bill  should  not  authorize  the  revival  of  old  and  stale  causes  of  action. 
Accordingly,  it  is  suggested  that  this  pro vision  be  amended  to  read: 
“This  Act  applies  to  contractual  claims  arising  on  or  after  the  effec¬ 
tive  date  of  this  Act.” 

There  may  be  some  question  as  to  the  nature  and  scope  of  the 
nonappropriated  fund  activities  which  would  be  covered  by  the 
proposed  legislation.  In  the  Department  of  Defense,  the  term  “non- 
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appropriated  fund  instrumentalities  of  the  United  States”  means 

an1  instrumentality  established,  operated,  and  controlled  undei 

regulations  prescribed  by  the  head  of  the 

cerned  to  perform  a  function  beneficial  to  the  United 

military  or  civilian  personnel  of  the  department,  the  funds  o  \\ 

are  denved  from  sources  other  than  appropriations  by  Congress. 

This  standard  can  be  applied  on  a  Government-wide  basis  It  , 

therefore  suggested  that  on  lines  6  to  8,  page  1  and  lines  4  ana  o, 
tnereiore  suggBs  "activity  of  or  under  a  department, 

or  armed  fort  oflto  United  Spates”  be  deleted  ,urd  “metro- 
mentality  of  the  United  States,  established  and  operated  undei 
“tlSs  prescribed  by  the  head  of  the  department  or  agency 
b6  inscrtBci  in  pl&<C6  tliGrBot.  l  / 1\ 

Where  the  right  to  sue  and  recover  exists  under  present  law  (1) 
against  the  instrumentality  in  its  own  name,  as  is  the  case  with  Federa 
credit  unions  (12  U.S.C.  1757(2));  (2)  against  the  agency,  as  is  the 
case  with  respect  to  the  Tennessee  Valley  Authority  (16  I 
831c(b))  •  or  (3)  against  the  United  States,  as  is  apparently  the  _ 
with  respecl  to  the  Veterans’  Canteen  Service,  the  proposed  legislation 
Kvi  uml  v  is  not  needed  A  new  sentence  to  make  the  proposal  mapp  ■ 
r ^ble ^in^siich° ca^^ should  be  added  to  section  2,  substantially  as 
follows:  “This  Act  does  not  apply  to  contrac^ 
appropriated  fund  instrumentalities  of  the  United  States  that 

S1iterl^ottrtt^  organized  by  em¬ 

ployees  for  their  own  benefit  and  chartered  pursuant  to  the  local  lav  s 
SfTstVte  or  the  District  of  Columbia,  as  is  the  case  with  respect  to 
the* Veterans’  Administration  Central  Office  Employes’  Association^ 
are  not  nonappropriated  fund  instrumentalities  of  the  United  Stat 
and  would  not  be  subject  to  the  provisions  of  S.  3163  t 

We  believe  that  the  determination  as  to  the  extent  rennbursemem 
Can  be  made  by  a  nonappropriated  fund  activity  to  1 

States  without  unduly  jeopardizing  its  operations  should  be  made  by 

the  head  of  the  department  or  agency  having  knov ledge  ot  the  status 
of  the  fund  involved,  rather  than  by  the  Comptroller  General 

S.  3163  does  not  specifically  provide  that  the  pro C  321 

called  Wunderlich  Act  (act  of  May  11,  1954 cl\  mndlLhrumentah- 
322)  are  applicable  to  contracts  of  nonappropriated  fund  mstrumemaj 
ties  of  the  United  States  with  respect  to  the  judicial  review  of  admin¬ 
istrative  decisions.  In  order  to  eliminate,  any  doubt  on i  tins  P°  ^ 
suggested  that  a  new  section  be  inserted  m  the  bill  to clarity  tta  i 

As  a  technical  drafting  matter,  it  is  recommended Moi  ^mphaty 
tint  the  words  “department,  agency,  or  armed  force  be  aele 
wherever  used  and  “department  or  agency” 

The  concept  of  “armed  force”  is  covered  by  and  included  m 

PaWhdetthe  Department  of  the  Air  Force,  on  behalf  of  the  Depart- 
.  Dpfpme  agrees  in  principle  with  the  general  puipose  ot 
H  recommeSds  that  It  be  amended  as  indicated  in  order  o 

accomplish  betSr  Hs  intended  purpose.  Accordingly,  . 
rh-ift  which  includes  the  above  recommended  changes  is  attached. 
d  The  en£tmeTof  this  proposal  will  cause  no  increase  m  the  budg- 
etary  requirements  for  the  Department  of  Defense. 


S.  Kept.  268,  91-1 - 2 
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This  report  has  been  coordinated  within  the  Department  of  Defense 
in  accordance  with  procedures  prescribed  by  the  Secretary  of  Defense. 

The  Bureau  of  the  Budget  advises  that,  from  the  standpoint  of  the 
administration’s  program,  there  is  no  objection  to  the  presentation 
of  this  report  for  the  consideration  of  the  committee. 

Sincerely, 

Thomas  H.  Nielsen, 
Assistant  Secretary  of  the  Air  Force. 


August  14,  1968. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator:  This  is  in  response  to  your  request  for  the  views 
of  the  Department  of  Justice  on  S.  3163,  a  bill  to  provide  courts  of 
the  United  States  with  jurisdiction  over  contract  claims  against  non- 
appropriatied  fund  activities  of  the  United  States. 

The  purpose  of  the  bill  is  to  permit  the  United  States  to  be  sued 
under  the  Tucker  Act  (28  U.S.C.  1346(a)  and  1491)  upon  express 
or  implied  contracts  with  a  nonappropriated  fund  activity  of  or 
under  a  department,  agency,  or  armed  force  of  the  United  States. 
A  judgment  or  compromise  settlement  against  the  United  States 
arising  out  of  an  express  or  implied  contract  of  a  nonappropriated 
fund  activity  shall  be  paid  out  of  funds  of  the  United  States  in  ac¬ 
cordance  with  31  U.S.C.  724(a)  and  28  U.S.C.  2414,  2517,  and  2518; 
the  United  States  shall  be  reimbursed  by  the  activity  for  any  such 
payment  to  the  extent  that  the  Comptroller  General  of  the  United 
States  determines  that  reimbursement  may  be  made  •without  unduly 
jeopardizing  the  operations  of  the  activity. 

The  bill  would  apply  to  claims  and  civil  actions  initiated  or  pending 
on  or  after  the  date  of  its  enactment,  without  regard  to  the  date  on 
which  the  matters  giving  rise  to  such  actions  occurred.  However,  no 
remedy  would  be  available  under  the  act  for  any  claim  barred  by  the 
appropriate  statute  of  limitations  on  the  date  of  enactment  of  the  act. 

Under  present  law,  nonappropriated  fund  activities  are  deemed 
instrumentalities  of  the  United  States  and,  in  the  absence  of  any 
statutory  waiver,  contract  suits  against  the  activity  are  barred  by 
sovereign  immunity.  Also,  the  contractor  has  no  remedy  against  the 
United  States  because  both  the  district  courts  and  the  Court  of  Claims 
have  held  that  the  Government’s  consent  to  suit  under  the  Tucker  Act, 
28  U.S.C.  1346,  1491,  extends  oidy  to  claims  upon  contracts  which 
obligate  appropriated  funds.  Therefore,  there  is  no  judicial  remedy 
for  persons  with  contract  claims  against  a  nonappropriated  fund 
activity. 

The  Department  of  Justice  is  in  accord  with  the  purposes  of  S.  3163. 
However,  we  are  unable  to  support  its  enactment  in  the  form  in  which 
it  is  presently  drafted,  and  offer  the  following  suggestions  for  change. 

1.  Liability  of  the  Government  under  the  Tucker  Act  should  not  be 
extended  to  the  procurement  activities  of  a  group  not  subject  to  control 
by  the  responsible  officials  of  the  Government.  To  avoid  the  possi¬ 
bility  of  such  an  interpretation,  we  believe  that  the  phrase  “of  or  under 
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the  departments  and  agencies  of  the  United  W’ shodd  be  modifieo 
by  adding  “and  subject  to  the  supervision  and  control  theieoi 

unraediately  foilowin^^ites  make  its  provisions  applicable  to 

claims  or  suits  pending  after  the  date  of  its  enactment  regardless  of  the 
iTwhen  thePeventf  which  gave  rise  to  the  claim  arose  although 
claims  barred  by  the  appropriate  statute  of  limitations  on  the  date  of 
eiSneut  of  this  act  are  not  permitted.  Since  claimants  may  seek  to 
relv  noon  this  when  claims  are  barred  by  res  adjudicata,  \v e  recommei 
that  the  language  be  amended  to  make  explicit  the  fact  that  the ‘section 
does  not  permit  such  claims.  We  believe  it  would  be  preferable  that  the 
bill  apply  only  to  claims  upon  contracts  made  after  its  enactmei  . 

The  Department  of  Justice  recommends  enactment  of  this  &  *■  - 

%rB“reauaof ^Budget  has  advised  that  there  is  no  objection  to 
the^submissionof  this  report  from  the  standpoint  of  the  adnnmstra- 
I  tion’s  program. 

Sincerely,  Warren  Christopher, 

Deputy  Attorney  General. 

Department  of  Agriculture, 
Washington,  D.C.,  October  8,  1968. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary , 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  letter  of  March 
1  Qfis  reo ues ting:  the  views  of  this  Department  on  S.  3163,  a  bill  to 

™4de ’courts  of  ¥e  United  States  with  jurisdiction  over  contract 

claims  against  nonappropriated  fund  “Tofus  c®  1346 M(f) 'mid 
The  nroposed  legislation  would  amend  28  U.b.U. 

98  IT  S  C  1491  by  adding  a  new  sentence  which  would  provide  that 
an  YxprSs  or  implied  contract  with  a  nonappropriated  fund 1  acUvx  y 
oi  or1  under  a  department,  agency,  or  armed  force- of’ the  Unted 
St -ites  shall  be  considered  to  be  a  contract  entered  into  by  the  Unite  ^ 
ct  fes  The  payment  of  a  judgment  or  compromise  settlement  agains 
?hfflnited  StX  arising  out  Sf  a  suit  on  wuch  a  contract  shall  be  paid 
by  the  United  States  which  shall  be  reimbursed  by  the  nonappropri 
ated  fund  activity  to  the  extent  the  Comptroller  General  shall  deter¬ 
mine  that  such  reimbursement  may  be  made  without  unduly  jeopard  • 

i,VheeomBOSti°of°th^bm  ^ ifto  make  the  United  States  amenable  to 
suit  unller  the  Tucker  Act  (28  U.S.C.  1346(a)  and  1491  upon  com 
tmet  claims  against  nonappropriated  fund  actmt.es  “of  or  under 

Federal  agencies  or  departments.  f  f  1  i -p  However 

This  Department  is  in  accord  with  the  purpose  of  the  L 1  •  ’ 

we  do  not  favor  enactment  of  the  bill  as  it  is  Presently  drafted^ 

Nmvnmronriated  fund  “activities”  are  generally  establisiien  Dy 

Federal  departments  and  agencies  to  carry  on  some  activit^in^su]j)poit 
activities*  do ‘^not^use  Ippropnafecl  'funds  to^  defray  expens^  but 

S«wS  CSt^o^SS\e  believe  that  the 
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bill  was  primarily  designed  to  cover  these  peripheral  military  institu¬ 
tions,  such  as  officers’  clubs,  post  exchanges  and  ships’  stores,  which 
are  considered  by  the  courts  to  be  instrumentalities  of  the  United 
States  and  yet  are  not  supported  by  appropriated  funds.  Standard  Oil 
Co.  v.  Johnson,  316  U.S.  481  (1942).  However,  this  Department  has 
a  number  of  nonappropriated  fund  activities  which  may  be  affected 
by  the  provisions  of  the  bill. 

Nonappropriated  fund  “activities”  conduct  many  of  their  functions 
through  contracts  with  third  parties.  Claims  for  breach  of  contract 
and  other  disputes  will  arise  under  the  contracts.  Under  the  present 
law,  a  person  who  has  a  contract  claim  against  a  nonappropriated 
fund  “activity”  has  no  judicial  forum  in  which  to  seek  redress  against 
the  “activity”  or  the  United  States.  Since  nonappropriated  fund 
activities  are  considered  instrumentalities  of  the  United  States,  the 
courts  have  held  that  the  absence  of  any  express  statutory  waiver  of 
sovereign  immunity  bars  contract  suits  directly  against  the  “activity” 
itself.  Edelstein  v.  South  Post  Officers  Club,  118  F.  Supp.  40  (E.D. 
Va.  1951) ;  American  Commercial  Co.  v.  U.S.  Officers  and  Noncommis¬ 
sioned  Officers  Club,  ETO,  187  F.  2d  91  (D.C.  Cir.  1951). 

The  contractor  has  no  remedy  by  suit  against  the  United  States 
under  the  Tucker  Act  because  both  the  district  courts  and  the  Court 
of  Claims  have  held  that  the  Government’s  consent  to  suit  under 
that  statute  extends  only  to  claims  upon  contracts  which  obligate 
appropriated  funds  and  does  not  include  contracts  with  nonappro¬ 
priated  fund  “activities”.  Bailey  v.  United  States,  201  F.  Supp.  604 
(D.  Alaska,  1962);  Bleuer  v.  United  States,  517  F.  Supp.  509  (E.D. 
S.C.,  1950);  Kyer  v.  United  States,  177  Ct.  Cls.  747,  369  F.  2d  714 
(1966),  cert,  denied,  387  U.S.  929  (1967). 

These  rules  have  left  persons  who  contract  with  nonappropriated 
fund  “activities”  without  any  judicial  forum  in  which  to  enforce  their 
rights  under  the  contracts.  Since  Congress  has  waived  the  immunity 
of  the  Government  from  suit  by  contractors  who  deal  with  its  depart¬ 
ments  and  agencies,  there  is  no  valid  reason  to  exempt  nonappropriated 
fund  “activities”  from  the  same  liability. 

We  are,  however,  concerned  that  the  bill  may  extend  liability  to 
contracts  of  activities  which  this  Department  cannot  supervise  or 
control,  such  as  informal  associations  of  employees  for  recreational 
purposes.  It  is  our  view  that  the  United  States  should  not  be  liable 
under  the  Tucker  Act  for  the  activities  of  a  group  which  is  not  subject 
to  procurement  control  by  the  proper  officials  of  this  Department. 

There  are  other  statutes  administered  by  this  Department  (e.g., 
the  Agricultural  Marketing  Agreement  Act  of  1937,  as  amended, 
7  U.S.C.  601  et  seq .;  and  the  Cotton  Research  and  Promotion  Act, 
7  U.S.C.  2101  et  seq.)  that  authorize  the  carrying  out  of  specified 
activities  by  designated  agencies  of  the  Secretary  of  Agriculture  but 
expressly  limit  the  source  of  funds  that  may  be  used  to  defray  the 
expenses  of  such  activities.  Thus,  under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  the  expenses  of  the  agencies 
appointed  to  administer  marketing  order  programs  (including  those 
for  carrying  out  the  Department’s  responsibilities  with  respect  to  the 
control  and  disposition  of  certain  surplus  pools  of  regulated  com¬ 
modities,  and  marketing  research  and  development  projects,  including 
paid  advertising  for  specified  commodities),  are  required  (7  U.S.C. 
608c(6)(I)  and  610(b)(2)(h))  to  be  paid  from  proceeds  of  such  pools 
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or  from  funds  collected  pursuant  to  the  applicable  marketing  order 
programs  by  way  of  handler  assessments.  Similarly,  under  the  Cotton 
Research  and  Promotion  Act,  the  funds  to  cover  expenses  for  carrym& 
Sit Authorized  activities  of  the  Cotton  Board  are  to  be  derived  solely 
from  assessments  on  producers  collected  pursuant  to  the  Cottor 
ReSarTSS  PromotiL  Order  (7  CFR  part  1205)  effective  there¬ 
under.  In  this  connection,  section  2118  of  the  Cotton  Research  an 

Promotion^  Act  jn  Authorized  to  be  appropriated  out  of  any 

money  in  the  Treasury  not  otherwise  appropriated; such  funds 
as  are  necessary  to  carry  out  the  provisions  of  this  Act.  The  funds 
so  appropriated  shall  not  be  available  for  the  payment  of  the 
SexpenPsesPof  expenditures  of  the  Cotton  Board  m  a  — enng 
any  provisions  of  any  order  issued  pursuant  to  the  terms  ol 

TheUD emirtment  of  Agriculture  also  has  extensive  inspection  and 
grading  programs,  administered  by  the  Department,  which  are 
financed  out  of  nonappropriated  funds  obtained  from  user  fees.  Th 
are  principally  effective  under  the  Agricultural  Marketing  Act  of  1946, 

7  US  C  1622(h)  et  seq.  Under  these  programs  inspection  and  gradi  g 
service  is  provided  to  eligible  persons  on  the  basis  -press i  or  implied 

contracts  and  such  activities  presumably  would  also  b®  Tral  State 
the  bill  Some  such  programs  are  administered  on  a  1  ederai-btate 
cooperation  basis,  and  the  additional  question  could  arise  as  to 
whether  a  contract  made  between  a  Stale  inspection l  agei ^ 
individual  to  provide  inspection  or  grading  under  such  a  federal 
State  arrangement  would  give  rise  to  potential  liability  aga 

U  Wlfil ^thisD epar tment  does  not  object  to  the  purpose  °f  f^e  bill 
as  applied  to  these  programs,  attention  is  directed  to  these  situation 
TecauVe  of  Ihe  potential  charges  against  the  Treasury  which  could 

“w/bdiM^Sr^Sfih*  Ml  should  be  revised  so  as  to  state 
more  Kriy  the  intended  coverage  of  the  bll  and  to  avord  latent 
ambicuitv  which  now  appears  to  be  present  m  the  Dili. 

As  the  bill  is  written  it  is  not  clear  what  is  meant  by  a  contract 
vfith  a  nonappropriated  fund  “activity”.  As  previously  stated,  pos 
exchanges  ami  the  like  have  been  held  to  be 

the  United  States  They  are  immune  from  suit  because  ol  suen 
status not  because  of  their  “activity”.  We  therefore  suggest  that 
the  kev  wording  describing  these  contracts  be  amended  .  ‘ 

“*  *  *yan  express  or  implied  contract  with  a  department  or  a§ei1  ^ 
of  the  United  States  or  an  agency  thereof;  or  an  armed  force  of  the 
United  States  or  an  instrumentality  thereof;  with  respect  to  a  non- 

aPKhrtfbie™lStthe“hrase,  “except  where  jurisdiction  is 
othenrise  provided  for  by  law,”  should  be  inserted  as  shown  below 

in  order  to*  make  it  clear  that  no  change  is  intended  in  any  law  wit 
lesnect  to  agencies  of  the  United  States,  such  as  the  Commodity 
Credit  Corporation  (see  15  U.S.C.  714  et  seq.)  whose  operations  aie 
financed  from  funds  borrowed  from  the  Treasury  and  other  sources, 
rather  than  from  appropriated  funds,  and  which,  under  existing 
may  sue  and  be  sued  in  their  own  names. 
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In  view  of  the  foregoing,  we  suggest  the  following  amendments  to 

S.  3163.  ,  ,  _ 

1.  At  page  1,  lines  5  to  9  and  at  page  2,  lines  2  to  6  delete  “For  the 
purpose  of  this  paragraph,  an  express  or  implied  contract  with  a 
nonappropriated  fund  activity  of  or  under  a  department,  agency, 
or  armed  force  of  the  United  States  shall  be  considered  an  express 
or  implied  contract  with  the  United  States.”  and  substitute  therefor 
the  following  “For  the  purpose  of  this  paragraph,  an  express  or 
implied  contract  with  a  department  or  agency  of  the  United  States  or 
an  agency  thereof;  or  an  armed  force  of  the  United  States  or  an 
instrumentality  thereof ;  with  respect  to  a  nonappropriated  fund  activ¬ 
ity  thereof,  shall,  except  where  jurisdiction  is  otherwise  provided  for 
by  law,  be  considered  an  express  or  implied  contract  with  the  United 
States.” 

2.  At  lines  12  to  14,  page  2,  delete  “by  a  nonappropriated  fund 
activity  of  or  under  a  department,  agency,  or  armed  force  of  the 
United  States”  and  substitute  therefor  “by  a  department  or  agency 
of  the  United  States  or  an  agency  thereof;  or  an  armed  force  of  the 
United  States,  or  an  instrumentality  thereof;  with  respect  to  a  non¬ 
appropriated  fund  activity  thereof,”. 

3.  At  lines  17  and  21  on  page  2  delete  the  word  “activity”  and 
substitute  therefor  “department  or  agency  of  the  United  States  or 
an  agency  thereof;  or  armed  force  of  the  United  States  or  instru¬ 
mentality  thereof”. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection 
to  the  presentation  of  this  report  from  the  standpoint  of  the  admin¬ 
istration’s  program. 

Sincerely  yours, 

Orville  L.  Freeman. 


May  21,  1968. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  further  reply  to  your  letter  of 
March  26,  1968,  in  which  you  request  comments  from  the  National 
Aeronautics  and  Space  Administration  on  the  bill  S.  3163,  to  provide 
courts  of  the  United  States  with  jurisdiction  over  contract  claims 
against  nonappropriated  fund  activities  of  the  United  States. 

The  bill  would  correct  an  inequity  resulting  from  a  series  of  court 
decisions  holding  that  neither  a  nonappropriated  fund  activity  nor 
the  United  States  may  be  sued  on  a  nonappropriated  fund  activity 
contract,  the  former  because  it  is  not  a  suable  entity,  and  the  latter 
because  the  United  States  is  not  a  party  to  the  contract  and  has  not 
expressly  consented  to  be  obligated  by  such  contracts.  The  bill  would 
afford  members  of  the  public  a  judicial  forum  to  obtain  resolution  of 
claims  arising  out  of  their  contracts  with  such  activities. 

The  bill  would  amend  28  U.S.C.  sections  1346(a)(2)  and  1491  to 
provide  U.S.  district  courts  and  the  U.S.  Court  of  Claims  with  juris¬ 
diction  over  contract  claims  involving  nonappropriated  fund  activities 
of  the  United  States.  That  would  be  accomplished  by  providing  that 
contracts  with  such  activities  shall  be  considered  as  contracts  with 
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fif&StttnSS  Stt*@«A*8 

''T  enacted  the  bill  would  provide  no  serious  administration  g-oblem 
for  NASA.  Compared  to  certain  other  agencies  of  the >  F  eder at »n 
mpnt  nsrtieularlv  the  Department  of  Defense,  JNAoA  s  use  oi  un 

SSS“aT  lSiiSSS 

H  S4terbeUdSe“r‘aWe  Jo^^ho" '’moTaenouslj J  concerned  to  propose 
*  tTlmie^are°many  S  ^hng  leagues, 

31The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint 
of  Ae  administration's  program,  there  is  no  objection  to  the  suborn- 
sion  of  this  report  to  the  Congress. 

Sincerely  yours,  Robert  F.  Allnutt, 

Assistant  Administrator  for  Legislative  Affairs. 

American  Bar  Association, 
Washington,  D.C.,  February  28,  WbO. 

y  (Z' irma^feZtFsubclmmiUee  on  Improvements  in  Judicial  Machinery, 
6308  New  Senate  Office  Building,  Washington,  D  .  . 

Dir  at?  Senator  Tydings:  In  response  to  the  request  of  Mr.  I  igms  , 

lion  adopted  the  following  resolution  regarding  S.  3163,  90th  Congress, 
second  s|siomrf  ^  ^  American  Bar  Association  approves  in 

S^Sr^^f^^tUn^ropriated 

Theabo“e  ItaS^inUs  ast^inenfof  policy  of  the  American  Bar 
Association. 

Sincerely,  JoHN  p  Tracey. 
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Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing  law 
in  which  no  change  is  proposed  is  shown  in  roman) : 

TITLE  28,  UNITED  STATES  CODE 

Chapter  85— DISTRICT  COURTS;  JURISDICTION 

*****  * 

§  1346.  United  Slates  as  defendant 

(a)  The  district  courts  shall  have  original  jursidiction,  concurrent 
with  the  Court  of  Claims,  of: 

*****  *  * 

(6)  Any  other  civil  action  or  claim  against  the  United  States, 
not  exceeding  $10,000  in  amount,  founded  either  upon  the  Con¬ 
stitution,  or  any  Act  of  Congress,  or  any  regulation  of  an  execu¬ 
tive  department,  or  upon  any  express  or  implied  contract  with 
the  United  States  or  for  liquidated  or  unliquidated  damages  in 
cases  not  sounding  in  tort.  For  the  purpose  of  this  paragraph ,  an 
express  or  implied  contract  with  a  nonappropriated  fund  activity  of 
or  under  the  United  States  or  a  department  or  agency  of  the  United 
States  shall  be  considered  an  express  or  implied  contract  with  the 
United  States. 

i’fi  *  *  *  *  *  * 

Chapter  91- COURT  OF  CLAIMS 

§  1491.  Claims  against  United  Stales  generally;  actions  involving 
Tennessee  Valley  Authority 

The  Court  of  Claims  shall  have  jurisdiction  to  render  judgment 
upon  any  claim  against  the  United  States  founded  either  upon  the 
Constitution,  or  any  Act  of  Congress,  or  any  regulation  of  an  executive 
department,  or  upon  any  express  or  implied  contract  with  the  United 
States,  or  for  liquidated  or  unliquidated  damages  in  cases  not  sounding 
in  tort.  For  the  purpose  of  this  paragraph  an  express  or  implied  contract 
with  a  nonappropriated  fund  activity  of  or  under  the  United  States  or  a 
department  or  agency  of  the  United  States  shall  be  considered  an  express 
or  implied  contract  with  the  United  States. 

*  *  *  *  *  :k  * 

Section  1302  of  the  Supplemental  Appropriation  Act,  1957  (31  U.S.C. 

(  §  724a) 

§  1302.  There  are  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  and  out  of  the  postal  revenues,  respec¬ 
tively,  such  sums  as  may  hereafter  be  necessary  for  the  payment, 
not  otherwise  provided  for,  as  certified  by  the  Comptroller  General, 
of  final  judgments,  and  awards  and  compromise  settlements  (not 
in  excess  of  $100,000,  or  its  equivalent  in  foreign  currencies  at  the 
time  of  payment,  in  any  one  case)  which  are  payable  in  accordance 
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with  the  terms  of  sections  2414,  2517,  2672  or  2677  of  title  28  United 
States  Code,  together  with  such  interest  and  costs  as  may  be  speci¬ 
fied  hi  such  judgments  or  otherwise  authorized  by  law:  Provided 
That  whenever  a  judgment  of  a  district  court  to  which  the  piovis  o 
of  section  2411(b)  of  title  28,  United  States  Code  apply,  is  payable 
from  this  appropriation,  interest  shall  be  paid  thereon  only  when 
such  judgment  becomes  final  after  review  on  appeal  or  petition  by 
the  United  States,  and  then  only  from  the  date  of  the  filing  of  the 
transcript  thereof  in  the  General  Accounting 

mandate  of  affirmance  (except  that  m  cases  reviewed  by  the  Supreme 
Court  interest  shall  not  be  afiowed  beyond  the  term  of  the  Court 
at  which  the  judgment  was  affirmed):  Promded  further,  That  when 
ever  a  judgment  rendered  by  the  Court  of  Claims  is  payable  from 
this  appropriation,  interest  payable  thereof  in  accordance  with  sec¬ 
tion  2516(b)  of  title  28,  United  States  Code,  shall  be  computed  from 
the  date  of  the  filing  of  the  transcript  thereof  in  the  General  Accounting 
Office:  Provided  further,  That  any  judgment  or  compromise 
aaainst  the  United  States  arising  out  of  an  express  or  implied,  contract 

entered  into  by  a  mmppropriated  fund  activity  t  Paid  t 

States,  or  a  department  or  agency  of 

accordance  with  this  section  and  sections  UU,  2617  andUBlS  oj  t Meet, 
United  States  Code,  and  such  activity  shall  rembur  e  ^  U™ted  StMes 
■fnr  a  iudament  or  compromise  settlement  paid  by  the  united  states  i 
the  cmZ Comptroller  General  of  the  United  States  determines  that 
a  reimbursement  may  be  made  without  unduly  jeopardizing  the  operation 
of  such  activity. 
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[Report  No.  91— 268 J 


IN  THE  SENATE  0E  THE  UNITED  STATES 


February  7,1969 


Mr.  Tydings 


introduced  the  following  bill;  which  was  read  twice  and  referred 
to  the  Committee  on  the  Judiciary 


June  24, 1969 

Reported  by  Mr.  Tydings,  with  amendments 
[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


A  BILL 

To  provide  courts  of  the  United  States  with  jurisdiction  over 
contract  claims  against  nonappropriated  fund  activities  of 
the  United  States,  and  for  other  purposes. 


1 

2 


3 


4 

5 


Be  it  enacted  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Congress  assembled, 
That  (a)  section  1346(a)  (2)  of  title  28,  United  States 
Code,  is  amended  by  adding  at  the  end  thereof  the  following 


new  sentence : 


“For  the  purpose  of  this  paragraph,  an  ex 


6  press  or  implied  contract  with  a  nonappropriated  fund  activ- 

7  ity  of  or  under  the  United  States  or  a  department  or  agency 

8  of  the  United  States  shall  he  considered  an  express  or  implied 


9 

10 


contract  with  the  United  States.  . 

(b)  The  first  full  paragraph  of  section  1491  of  title  28, 


II 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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United  States  Code,  is  amended  by  adding  at  the  end  thereof 
the  following  new  sentence:  “For  the  purpose  of  this  para¬ 
graph,  an  express  or  implied  contract  with  a  nonappropriated 
fund  activity  of  or  under  the  United  States  or  a  department 
or  agency  of  the  United  States  shall  be  considered  an  express 
or  implied  contract  with  the  United  States.”. 

(c)  Section  1302  of  the  Supplemental  Appropriation 
Act,  1957  (70  Stat.  694;  31  U.S.C.  724(a)  ),  is  amended 
by  adding  immediately  before  the  period  at  the  end  thereof 
the  following  new  proviso:  “ Provided  further,  That  any 
judgment  or  compromise  settlement  against  the  United 
States  arising  out  of  an  express  or  implied  contract  entered 
into  by  a  nonappropriated  fund  activity  of  or  under  the 
United  States  or  a  department  or  agency  of  the  United 
States,  shall  be  paid  in  accordance  with  this  section  and  sec¬ 
tions  2414,  2517,  and  2518  of  title  28,  United  States  Code, 
and  such  activity  shall  reimburse  the  United  States  for  a 
judgment  or  compromise  settlement  paid  by  the  United 
States  to  the  extent  the  Comptroller  General  of  the  United 
States  determines  that  a  reimbursement  may  be  made  with¬ 
out  unduly  jeopardizing  the  operation  of  such  activity.”. 

Sec.  2.  (a)  The  In  addition  to  granting  jurisdiction 
over  suits  brought  after  the  date  of  enactment  of  this  Act,  the 
provisions  of  this  Act  shall  also  apply  to  claims  and  civil 
actions  initiated  dismissed  before  or  pending  on  or  alter  the 
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1  date  of  enactment  of  this  Act  if  the  claim  or  civil  action  is 

2  based  upon  a  transaction,  omission,  or  breach  that  occmied 

3  not  more  than  six  years  prior  to  the  date  of  enactment  of 

4  this  Act. 

5  (b)  The  provisions  of  subsection  (a)  of  this  section 

6  shall  apply  notwithstanding  a  determination  or  judgment 

7  made  prior  to  the  date  of  enactment  of  this  Act  that  the 

8  United  States  district  courts  or  the  United  States  Court  of 

9  Claims  did  not  have  jurisdiction  to  entertain  a  suit  on  an 

10  express  or  implied  contract  with  a  nonappropriated  fund 

11  activity  of  or  under  the  United  States  or  a  department  ox- 

12  agency  of  the  United  States. 

13  Sec.  3.  The  provisions  of  this  Act  do  not  apply  to  a 

14  contract  entered  into  by  a  nonappropriated  fund  activity  of 

15  or  under  the  United  States  or  a  department  or  agency  of 

16  the  United  States  which  is  subject  to  suit  in  its  own  name 

17  under  any  other  provision  of  law. 
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10\  CONSERVATION.  Passed  H.  R.  10595,  to  extend  and  expand  the  Great  Flain/con 
servation  program.,  with  an  amendment  to  substitute  the  language  of  1,90, 
"  similar  bill.  S.  1790  was  indefinitely  postponed* 

v  sen  Dole  inserted  an  editorial,  "Hickel  Begins  to  Sound  Like  a  Conser¬ 
vationist,"  which  outlines  some  of  Secretary  Hickel's  views  on  preservation 
and  development  of  public  wildlife  areas,  pp.  S7335-6  / 

11.  CONTRACTS.  Passed  as  reported  S.  980,  to  provide  U.  S.  courts  with  juris- 

diction  over  contract  claims  against  nonappropriated  fund  activities  of  the 

U.  S.  p.  S7305-6  


12. 


13. 


14. 


APPROPRIATIONS\  Passed  with  amendments  H.  R.  11582,  tbfe  Treasury-Post  Office 

appropriation  &L1,  1970  (pp.  S7357-63) .  Conf erees  .fere  appointed  (p.  S7363). 

House  conferees  nave  not  been  appointed®  / 

mde  its  unfini^ed  business  H.  R.  11612,  the/gricul tural  appropriation 

bill,  1970.  p.  S73^~ 

RFC RE ATI ON  Passed,  57-\,  without  amendment  y.  R.  11069,  to  authorize  appro- 

^priations * to^sati sfy  £i\  judgments  agains/ the  U.  S.  in  the  last  refining 
condemnation  proceeding  which  was  broughyto  acquire  property  for  the  Padre 
Island  National  Seashore  inW  (pp.  s/363-6).  This  bill  will  now  be  sent 

to  the  President, 

LABELING.  Passed  as  reported  S.Nbs/  to  amend  the  Federal  Hazardous  Substances 
icf  to  protect  children  from  toysVnd  other  articles  intended  for  use  by  child- 
ren  which  are  hazardous  due  to  tKe\resence  of  electrical,  mechanical,  o 
thermal  hazards,  pp.  S7367-70 

PERSONNEL.  Rep.  Ervin  inser^d  an  artici^,  "Inquisition  by  Insanity,  dis 
cussing  Federal  employee  rights,  pp.  S73\8-20 

WATERSHEDS.  Received  tr/n  the  Budget  Bureau\everal  plans  f°l Mention  Act; 
provement  prepared  uncS  the  Watershed  Protean  and  Flood  Prevention  Act, 

to  Agriculture  and  Forestry  Committee.  p»  S732Q, 

Received  fro.  the  Budget  Bureau  several  plansVr  works  -present 
prepared  under  tJ  Watershed  Protection  and  Flood  ^evention  Act.  to  the  Public 

Works  Commit tee/  p.  S7320 

INFORMATION,  /deceived  from  U.  S.  Advisory  Commission  or\ Informat ion 
report,  p./ S7320 

FEDERAL  t/L D.  Received  a  Maine  Legislature  resolution  memorializing  Congress 
to  revise  the  present  system  of  administering  Federal  grants  .\op.  S7320 

19.  ENVIRON  MENTAL  QUALITY.  Sen.  Nelson  inserted  a  report"Pr°gress,\es  .Pollution, 
“T”n  the  insistence  of  Oreg.  and  Wash,  that  a  good  environment^  good 
cosiness  can  and  must  be  compatible,  p.  S7336 


15. 


16, 


17. 


18, 


DAIRY.  Sen.  Yarborough  supported  enactment  of  a  class  I  dairy 


S7341 


-4- 


P0LLUT10N.  Sen.  Nelson  announced  his  intention  to  introduce  legislation  to 
require  that  phosphorous  be  eliminated  from  detergents,  and  that  adequate, 
onpolluting  substitutes  be  usedo  pp< 


S7344-5 


22.  TAXATION.  Sen.  Metcalf  stated,  "I  see  no  reason. ..to  wait. ..to  4*scuss... 
our  present  tax  laws .**  p.  S7349 


24. 


TEXTILE  TRADE.  Sen.  Talmadge  discussed  Secretary  of  Commerce  Stans'  tour 
of  Europe\and  Asia  "to  pave  thb  way  for  future  trade  negotiations  to  elimin¬ 
ate  some  oK the  inequities  which  exist  today,"  one  purpose  of  his  tour  being 
"to  lay  the  groundwork  for  negotiations. . .governing  the/rapidly  rising  level 
of  textile  im^qrts  entering  the  United  States."  pp.  £7374-81 


ECONOMY.  Sen.  Kerhaedy  inserted  the  text  of  an  inte/view  with  Dr.  Walter  Heller 
on  the  Nation's  current  economic  policy  in  which /fie  called  for  immediate 
planning  by  the  administration  "to  alleviate  th /  burden  of  rising  unemploy¬ 
ment  likely  to  be  produced  as  our  current  fisqfil  policy  begins  to  bring  in 
flation  under  control. '\  pp.  S7353-5 


25.  HUNGER.  Sen.  Percy  inserted  the  statement/of  two  witnesses  before  the  Senate 


Select  Committee  on  Nutritic 
S7349-53 


and  Human/leeds  held  in  East  St.  Louis, 


pp. 


5NST0N  OF  REMARKS 


26.  ENVIRONMENT.  Sen.  Randolph  commended  the  establishment  of  the  Appalachian 

Center  for  Environmental  Healtbr  at  w\Va.  University  and  inserted  Sen.  Byrd's 
address  at  the  dedication  services,  pd.  E5365-7 


Reps.  Dingell  and  Hanna  Favored  establishment  of  the  proposed  Environmental 
Quality  Council,  pp.  E538o,  E5393-4  N. 

Rep.  Rodino  objected  Jco  diversion  of  ra^sewage  to  the  Passaic  River,  p. 


E5392 


Rep.  Blatnik  criticized  "inadequate  funding\of  the  Federal  Government's  . 
share"  for  water  pollution  control  programs,  pfcu  E5396-7 


27.  EMPLOYMENT.  Rep. /Griffiths  inserted  a  speech  critical  of  alleged  sex  discrim¬ 
ination  in  emp  lament,  "The  Challenge  to  Women  Todays."  pp.  E5369-70 


28.  EDUCATION, 
programs. 


sp .  Dellenback  requested  full  funding  for  vocational  education 
>p.  E5374-5 


29.  RURAL-URBAN  AFFAIRS.  Rep.  Zwach  stated  that  he  has  been  "urging  that  we  must 
reverse  the  migration  of  the  countryside  people  to  the  cities^,  and  inserted 
a  lepture,  "The  Future  of  the  Small  Community."  pp.  E5376-8 


30.  POPULATION .  Rep.  Baring  inserted  the  text  of  an  interview,  " Overpopulation: 
Jew  Science  President  Sees  It  As  Greatest  Threat  To  Mankind."  pp.\£5384 


31*  ST.  LAWRENCE  SEAWAY.  Rep.  Bray  inserted  an  article  which  states  that  "As  an 
exercise  in  politics  the  Seaway  has  achieved  outstanding  results;  as  an 
economic  entity  it  cannot  be  described  as  more  than  a  limited  success." 
E5385-6 


June  30,  1969 
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the  20th  century  moves  into  a  final  quar¬ 
tern!.  But  we  cannot  and  we  will  not  en¬ 
dorse  a  costly  and  indiscriminate  involve¬ 
ment  abroad  merely  because  it  is  put  forth 
under  the  label  of  internationalism. 

We  will  vote  necessary  expenditures  for 
the  military  defense  of  the  nation.  But  we 
will  not  sign  blank  checks  for  billions  at  the 
sound  of  the  bugle  of  fear.  Bather,  we  will 
seek  a  balance,  to  the  end  that  the  nation 
may  meet  the  urgent  needs  for  stability 
within,  no  less  than  the  demands  for  secu¬ 
rity  from  without. 

As  a  political  party,  we  will  face  the  fact 
that  the  great  and  automatic  national  ma¬ 
jority  which  was  enjoyed  for  many  decades 
^is  no  more.  It  is  not  only  that  we  have  made 
aur  share  of  mistakes  and  suffered  the  con¬ 
fluences.  It  is  also  because  issues  have 
anged  and  attitudes  have  changed.  The 
gXeat  constituency  upon  which  the  Demo- 
cAtic  Party  rested  for  four  decades  is  now 
leak  clearly  defined  for  us.  In  my  judgment, 
it  re  there  nonetheless.  It  is  waiting  to  re¬ 
spond  to  new  perceptions  and  to  a  rededi- 
cated  political  leadership  which  addresses  it¬ 
self  not  only  to  those  who  are  satisfied  with 
things  as  they  are  but  which  reaches  out  to 
those  Who  are  not. 

It  is Vio  longer  enough  to  extoll  our  contri¬ 
bution  tto  the  building  of  the  nation  as  it  is. 
The  Democratic  Party  must  look  to  what  it 
can  contribute  in  the  building  of  the  greater 
nation  \wiich  we  can  become.  In  short,  it  is 
for  us  to\  rekindle  the  people’s  faith  in  the 
Democratic  Party  by  searching  out  and  pur¬ 
suing  the  direction  to  a  new  unity  at  home 
and,  in  thA  world,  to  the  building  of  a  more 
durable  peAe.  That  is  the  quest  on  which 
we  set  forth\ tonight. 


A  LETTER  \TO  A  DAD  ON  FATHER’S 
DAY 

Mr.  DIRKSfeN.  Mr.  President,  there  is 
a  staff  member  of  the  Senate  whose  son 
has  done  extremely  well.  At  any  early 
age,  he  has  been  assuming  a  real  respon¬ 
sibility.  He  whpte  to  his  father  on 
Father’s  Day,  and  I  thought  his  letter 
was  rather  interacting.  He  wrote: 

Father’s  Day  1969. 

Dear  Dad:  (On  Yolp  Day)  I  remember  way 
back  when  we  were  Vjust  little  rascals  run¬ 
ning  aU  over  the  houde  and  yard  getting  into 
everything  and  how  yau  use  to  punish  us  to 
teach  us  right  from  wrong.  I  remember  the 
fun  we  had  with  the  horses,  the  chickens, 
the  pig,  the  duck  you  Aught  while  fishing 
and  the  rabbits  which  Ve  had.  I  remember 
the  times  when  you  provided  plenty  of ^vork 
to  keep  us  busy  like  rakiag  leaves,  parting 
mowing  the  lawn,  helpingXyou  with  the  gar¬ 
den,  splitting  wood,  putting  up  the  fence, 
and  the  many  other  little  things  that  had  to 
be  done  which  helped  us  grew  up.  I  remem¬ 
ber  watching  you  repair  tlkyhiany  things 
water  pumps,  water  pipes,  Vashers,  dryers 
the  furnace,  lawnmowers  anti  many  others 
from  which  I  learned  moki  on  what  I  know 
today.  I  remember  that  someone  who  used  to 
get  up  many  mornings/to  help\me  with  my 
paper  route,  when  I  jvas  late  onit  was  rain¬ 
ing  or  just  because  he  wanted  toil  remember 
when  you  use  to  Aish  home  jufct  to  watch 
us  swim  in  races  smd  how  you  helped  me  with 
my  chickens  a /id  the  4r-H  projects.  Oh  yes 
I  remember  Ole  unpleasant  times  When  you 
seemed  to  target  your  role  as  a  rather  for 
what  ever/reasons  they  came  about.  But 
what  I  remember  most  far  outweighs  those 
times. 

I  wrfl  always  remember  the  trips  iAe  took 
on  the  weekend  to  go  fishing,  at  PointtLook- 
oukf  the  weekend  trips  to  Nags  HeacL  The 
fps  to  Orange  County  and  into  the  ShAnan- 
ioah  Valley  for  swimming.  The  drive  in 
'  movies  and  the  Saturday  trips  to  the  Office 
with  you  provided  many  hours  of  fun.  Then 
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there  w.ere  the  trips  to  what  was  then  the  far 
away  places  like  New  York  and  Coney  Island, 
Florida  with  its  Key  West,  Clearwater,  and 
the  Mara&b°:n  Key.  Then  there  was  Mexico 
where  we  took  the  sail  boat  ride  around  the 
island,  wenty  iguanna  hunting,  and  where  I 
first  tried  to  Water  ski.  If  you  stop  to  think 
about  it,  we  sure  went  to  a  lot  of  places.  I 
still  can  remember  Bermuda.  The  trip  over 
on  the  sea  plana,  when  you  played  cards,  the 
large  turtles  on  \he  beach,  the  cave  fish  in 
the  dark  cave  which  I  didn’t  see  the  fish  be¬ 
cause  it  was  so  darlk  and  the  trip  over  in  the 
boat  to  the  aquarium,  and  finally  the  finger 
bowl  incident  at  the 'hotel.  More  recently,  I 
remember  the  efforts  made  to  allow  me  to  be 
a  Page  in  the  House  anfll  to  work  at  the  Post 
Office  and  the  Highway  D^pt.  Then  there  was 
the  time  you  helped  me  bmr  my  first  car,  and 
the  car  at  high  school  graduation. 

I  remember  the  many  tidies  which  I  may 
have  disappointed  you  with  Viy  actions  and 
also  the  times  when  I  should  \have  thanked 
you  and  didn’t.  So  at  a  time  when  I  cannot 
think  of  any  material  gift  for  you  on  your 
day,  I  give  you  this  letter  and  say  thanks, 
Dad,  for  all  the  things  that  you  ha\e  done  to 
make  my  life  what  it  is  today 
Your  son, 

OB 

That  is  a  very  fitting  tribute  t\  his 
father  from  a  son  who  made  good 


JURISDICTION  OF  U.S.  COURTS— 

NONAPPROPRIATED  FUND  AC¬ 
TIVITIES 

Mr.  KENNEDY.  Mr.  President,  I  move 
that  the  Senate  proceed  to  the  imme¬ 
diate  consideration  of  Calendar  No.  259, 
S.  980. 

The  VICE  PRESIDENT.  The  bill  will 
be  stated  by  title. 

The  Legislative  Clerk.  A  bill  (S.  980) 
to  provide  courts  of  the  United  States 
with  jurisdiction  over  contract  claims 
against  nonappropriated  fund  activities 
of  the  United  States. 

The  VICE  PRESIDENT.  The  question 
is  on  agreeing  to  the  motion  of  the  Sen¬ 
ator  from  Massachusetts. 

The  motion  was  agreed  to;  and  the 
Senate  proceeded  to  consider  the  bill 
which  had  been  reported  from  the  Com¬ 
mittee  on  the  Judiciary  with  amend¬ 
ments,  on  page  2,  line  22  after  “(a)” 
strike  out  “The”  and  insert  “In  addition 
to  granting  jurisdiction  over  suits 
brought  after  the  date  of  enactment  of 
this  Act,  the”;  in  line  25,  after  the  word 
“actions”  strike  out  “initiated”  and  in¬ 
sert  “dismissed  before”;  and  in  the  same 
line,  after  the  word  “on”  strike  out  “or 
after”;  so  as  to  make  the  bill  read: 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  (a) 
section  1346(a)  (2)  of  title  28,  United  States 
Code,  is  amended  by  adding  at  the  end 
thereof  the  following  new  Sentence:  “For 
the  purpose  of  this  paragraph,  an  express  or 
implied  contract  with  a  nonappropriated 
fund  activity  of  or  under  the  United  States 
or  a  department  or  agency  of  the  United 
States  shall  be  considered  an  express  or  im¬ 
plied  contract  with  the  United  States.”. 

(b)  The  first  full  paragraph  of  section 
1491  of  title  28,  United  States  Code,  is 
amended  by  adding  at  the  end  thereof  the 
following  new  sentence:  “For  the  purpose  of 
this  paragraph,  an  express  or  implied  con¬ 
tract  with  a  nonappropriated  fund  activity 
of  or  under  the  United  States  or  a  depart¬ 
ment  or  agency  of  the  United  States  shall 
be  considered  an  express  or  implied  contract 
with  the  United  States.”. 


(c)  Section  1302  of  the  Supplemental  Ap¬ 
propriation  Act,  1957  (70  Stat.  694;  31  U.S.C. 
724(a)),  is  amended  by  adding  immediately 
before  the  period  at  the  end  thereof  the  fol¬ 
lowing  new  proviso:  “Provided  further,  That 
any  judgment  or  compromise  settlement., 
against  the  United  States  arising  out  of  an 
express  or  implied  contract  entered  into  by 
a  nonappropriated  fund  activity  of  or  under 
the  United  States  or  a  department  or  agency 
of  the  United  States,  shall  be  paid  in  ac¬ 
cordance  with  this  section  and  sections  2414, 
2517,  and  2518  of  title  28,  United  States  Code, 
and  such  activity  shall  reimburse  the  United 
States  for  a  judgment  or  compromise  settle¬ 
ment  paid  by  the  United  States  to  the  ex¬ 
tent  the  Comptroller  General  of  the  United 
States  determines  that  a  reimbursement  may 
be  made  without  unduly  jeopardizing  the 
operation  of  such  activity.”. 

Sec.  2.  (a)  In  addition  to  granting  juris¬ 
diction  over  suits  brought  after  the  date  of 
enactment  of  this  Act,  the  provisions  of  this 
Act  shall  also  apply  to  claims  and  civil  ac¬ 
tions  dismissed  before  or  pending  on  the 
date  of  enactment  of  this  Act  if  the  claim 
or  civil  action  is  based  upon  a  transaction, 
omission,  or  breach  that  occurred  not  more 
than  six  years  prior  to  the  date  of  enactment 
of  this  Act. 

(b)  The  provisions  of  subsection  (a)  of 
this  section  shall  apply  notwithstanding  a 
determination  or  judgment  made  prior  to  the 
date  of  enactment  of  this  Act  that  the  United 
States  district  courts  or  the  United  States 
Court  of  Claims  did  not  have  jurisdiction  to 
entertain  a  suit  on  an  express  or  implied 
contract  with  a  nonappropriated  fund  activ¬ 
ity  of  or  under  the  United  States  or  a  depart¬ 
ment  or  agency  of  the  United  States. 

Sec.  3.  The  provisions  of  this  Act  do  not 
apply  to  a  contract  entered  into  by  a  non¬ 
appropriated  fund  activity  of  or  under  the 
United  States  or  a  department  or  agency  of 
the  United  States  which  is  subject  to  suit  in 
its  own  name  under  any  other  provision  of 
law. 

The  amendments  were  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  was  read  the  third 
time,  and  passed. 

Mr.  KENNEDY.  Mr.  President,  I  ask 
unanimous  consent  to  have  printed  in 
the  Record  an  excerpt  from  the  report 
(No.  268) ,  explaining  the  purposes  of  the 
bill. 

There  being  no  objection,  the  excerpt 
was  ordered  to  be  printed  in  the  Record, 
as  follows: 

PURPOSE  OF  AMENDMENTS 

Amendment  No.  1  makes  clear  that  the 
provisions  of  the  act  are  intended  to  have 
both  a  prospective  application  as  outlined 
in  the  first  section  and  section  3  of  this  act, 
and  a  retroactive  application  of  limited 
duration  as  expressed  in  section  2. 

Amendment  No.  2  deletes  the  words  “initi¬ 
ated”  and  “or  after”  as  being  superfluous  in 
that,  unless  otherwise  expressed,  the  provi¬ 
sions  of  a  bill,  upon  enactment,  have  an 
immediate  prospective  effect.  The  words  “dis¬ 
missed  before”  are  inserted  to  assure  that 
the  provisions  of  section  2  are  applicable  to 
cover  past  claims  'and  civil  actions  whose 
operative  facts  occurred  not  more  than  6 
years  prior  to  the  date  of  enactment  of  this 
act. 

NEED  FOR  LEGISLATION 

S.  980  will  fill  a  gap  in  the  Tucker  Act’s 
waiver  of  immunity  of  the  United  States  to 
claims  based  upon  contracts  with  depart¬ 
ments  or  agencies  of  the  Government.  The 
United  States  is  liable  in  4216  Court  of  Claims 
of  the  United  States  and,  in  appropriate 
cases,  in  the  district  courts  of  the  United 
States,  to  suits  “upon  any  express  or  implied 
contract  with  the  United  States  *  *  *•  28 

U.S.C.  1491;  28  U.S.C.  1346(a)  (2) .  The  courts 
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have  repeatedly  held,  however,  that  the  Fed¬ 
eral  Government’s  liability  to  suitunder 
these  sections  only  exists  with  respect  to  con¬ 
tract  obligations  to  be  paid  out  of  appr 
priated  funds.  See,  e.g.,  Kyer  v.  United  States 
369  F.  2d  714  (Ct.  Claims  1966);  Pulafl  ^ 

Co.  v.  United  States,  157  F.  Supp.  955  (Ct. 
Claims  1968);  Keetz  v.  United  States  168  Ct. 
Claims  205  (1964);  Bordon  v.  United  Staves, 

116  F  Supp.  873  (Ct.  Claims  1953). 

The  injustice  and  inequity  worked  by  this 
Tucker  Act  “loophole"  have  been  recognize 
often.  See.  e.g.,  Borden  v.  United  States,  116 
F  Supp.  873,  878-880  (Ct.  Claims  1953).  In¬ 
deed  Pa  judge  of  the  Court  of  Claims  has 
declared  “this  is  a  matter  which  sorely  needs 
congressional  correction.”  See  Kyer  v. 

States,  369  F.  2d  714,  719  (Ct.  Claims  1966) 
Nonappropriated  fund  activities  are  a 
present^  anomaly  of  the  law.  When  States 
have  attempted  to  tax  or  regulate  their 
activities  these  activities  have  successfully 
argued  that  they  are  immune  from  taxation 
and  regulation  as  instrumentalities  of  the 

United  States.  See  e.g.,  Pl"\f°'Vl.SJ„ 
me.,  201  F.  supp.  207  (D.  Md  1962)  Falls 
City  Brewing  Co.  v.  Reeves,  40  F.  Supp.  da 
(WD.  Ky.  1941).  When  nonappropriated 
fund  activities  have  been  sued  outside  the 
United  States  they  have  successfully  argued 
that,  as  instrumentalities  of  the  U.S.  Gov¬ 
ernment,  they  are  not  liable  to  suit  on  con¬ 
tract  in  foreign  courts.  See,  eg.,  WullgeJ 
Headquarters,  7480th  Supply  Group  ( Special 
Activities)  Labor  Court,  Weisbaden,  October 
8  1958,  unreported.  Courts  have  held,  see, 
e’g.,  United  States  v.  Holcombe,  277  F.  2d  143 
(4th  Cir.  1960) ;  Daniels  v.  Chanute  Air  Force 
Base  Exchange,  127  F.  Supp.  920  (E.D.  Ill. 
1955) ,  and  the  Justice  Department  has  sup¬ 
ported  the  ruling  (letter  dated  July  13,  1960, 
from  George  Cochran  Doub,  Assistant  Attor¬ 
ney  General,  243  AF  JAG  Reporter,  15  (Aug. 

1,  1960),  that  employees  of  nonappropriated 
fund  activities,  when  performing  their  official 
duties,  are  employees  of  the  United  States 
and  that  the  United  States  is  liable  under  the 
Federal  Tort  Claims  Act  for  injuries  caused 
by  their  negligence.  The  United  States  has 
even  sued  in  its  own  name  to  enforce  con¬ 
tracts  entered  into  by  nonappropriated  fund 
activities.  See,  e.g.,  United  States  v.  Howell, 
318  F.  2d  162  (9th  Cir.  1963) . 

Despite  this  consistent  identification  of 
the  nonappropriated  fund  activity  with  its 
parent  department  or  agency  and  the  United 
States,  contractors  with  such  activities  have 
found  it  impossible  to  get  a  “day  in  court" 
when  they  allege  breach  of  contract  by  such 
activities.  Your  committee  believes  that 
there  is  no  rational  reason  to  continue  the 
immunity  from  contract  suit  presently  af¬ 
forded  nonappropriated  fund  activities.  The 
Defense  Department,  parent  of  the  greatest 
number  of  these  activities  (military  post  ex¬ 
changes,  ships  stores,  etc.)  has  agreed  that 
“no  policy  grounds  [justify]  nonappropriated 
fund  instrumentalities  in  continuing  to 
claim  absolute  immunity  from  suits  on  their 
contracts  when  Congress  has  waived  such 
immunity  in  suits  on  contracts  with  the 
Federal  Government  itself.”  (See  letter  dated 
May  20,  1968,  from  Thomas  H.  Nielson,  As¬ 
sistant  Secretary  of  the  Air  Force,  to  Hon. 
James  C.  Eastland,  chairman,  Committee  on 
the  Judiciary,  U.S.  Senate,  reprinted  at  the 
conclusion  of  this  report.)  This  position  is 
buttressed  by  the  fact  that  nonappropriated 
fund  activities  have  become  an  important 
part  of  our  national  economy.  The  Armed 
Forces  post  exchange  system — a  prime  ex¬ 
ample  of  a  nonappropriated  fund  activity — 
is  now  the  third  largest  department  store 
chain  with  annual  sales  of  over  $3.5  billion 
exceeded  only  by  Sears,  Roebuck  &  Co.  and 
J.  C.  Penney  Co. 


LEGISLATIVE  HISTORY 

On  March  14,  1968,  Hon.  Joseph  D.  Tydings, 
a  Senator  from  Maryland,  introduced  S. 
3163,  a  bill  to  provide  courts  of  the  United 


States  with  jurisdiction  over  contract  claims 
Unappropriated  fund  actmties  of 
the  United  States.  The  bill  was  referred  to 
the  Committee  on  the  Judiciary  and  t 
Subcommittee  on  Improvements  in  Judi¬ 
cial  Machinery.  That  subcommittee  held 
hearings  on  S.  3163  on  May  8  and.  21,  1968- 
Witnesses  before  the  subcommittee  included. 
Hon.  Hervey  G.  Machen,  U.S.  House  of  Rep¬ 
resentatives;  Aaron  Goldman  pr^den^the 
Macke  Corp.,  Cheverly,  Md.;  William  E. 
Magee,  Esq.,  Washington,  D.C.;  Dean  Ralph 
C.  Nash,  professor  of  law,  the  George  Wash¬ 
ington  University  School  of  Law;  Hon.  Wi - 
son  Cowen,  chief  judge,  U.S.  Courts  of 
Claims;  and  Col.  Donald  A.  Williams,  Office 
of  the  Judge  Advocate  General,  Directorate 
of-  Civil  Law,  Litigation  Division,  Headquar- 
ters  U.S.  Air  Force.  All  witnesses  heard  ia- 
vored  enactment  of  S.  3163.  The  Depart¬ 
ment  of  the  Mr  Force  for  the  Department  of 
Defense  submitted  a  favorable  report  (May 
20  1968)  on  the  bill,  suggesting  a  number 
of ’technical  and  one  substantive  amendment. 
The  Department  of  Justice  submitted  a  re¬ 
port  favoring  S.  3163  in  principle,  but  sug¬ 
gesting  two  amendments.  (See  letter  dated 
Aug.  14,  1968,  from  Deputy  Attorney  Gen¬ 
eral  Warren  Christopher  to  Hon.  James  O. 
Eastland,  chairman,  Committee  on  the  Judi¬ 
ciary  US.  Senate,  reprinted  at  the  con¬ 
clusion  of  this  report.)  The  National  Aero¬ 
nautics  and  Space  Administration  and  the 
Department  of  Agriculture  siybmitted  re- 
ports  favoring  the  bill  in  principle.  (See 
letter  dated  May  21,  19687  from  Robert  F. 
Allnutt,  Assistant  Administrator  for  Legis¬ 
lative  Affairs,  and  letter  dated  Oct.  3,  1968, 
from  Secretary  of  Agriculture  Orville  Free¬ 
man  to  Hon.  James  O.  Eastland,  chairman, 
Committee  on  the  Judiciary,  U.S.  Senate, 
reprinted  at  the  conclusion  of  this  report). 
The  House  of  Delegates  of  the  American  Bar 
Association  approved  S.  3163  in  principle 
at  the  association’s  annual  meeting  in  Phila¬ 
delphia,  August  28,  1968.  (See  letter  dated 
Feb  28  1969,  from  John  P.  Tracey,  assistant 
director,  to  Hon.  Joseph  D.  Tydings,  chair¬ 
man,  Suboommjyjtee  on  Improvements  in 
Judicial  Machinery,  U.S.  Senate,  reprinted 
at  the  conclusion  of  this  report.) 

On  February  7,  1969,  Senator  Tydings  in¬ 
troduced  S.  980  which  included  several  sub¬ 
stantive  changes  from  S.  3163  of  the  90th 
Congress.  These  changes  embodied  in  S.  980 
were  made  on  the  basis  of  testimony  re¬ 
ceived  at  last  year’s  hearings.  The  first  mod¬ 
ification  deleted  the  words  “a  department, 
agency,  or  armed  force”  contained  in  sub¬ 
sections  (a),  (b),  and  (c)  of  the  first  sec¬ 
tion  of  S.  3163  of  the  90th  Congress,  and 
the  words  “the  United  States  or  a  depart¬ 
ment  or  agency”  were  inserted  in  lieu  there¬ 
of  in  subsections  (a),  (b),  and  (c)  of  the 
first  section  of  S.  980.  This  change  conformed 
the  language  of  S.  980  to  the  breadth  of  the 
problem  to  be  resolved  and  deleted  the  su¬ 
perfluous  term  “armed  force”  in  S.  3163. 
Nonappropriated  fund  activities  take  on 
many  organizational  forms,  some  of  which 
might  not  be  included  in  the  term  “of  or 
under  a  department,  agency  or  armed  force 
of  the  United  States”  as  used  in  S.  3163  of  the 
90th  Congress.  However,  the  term  “of  or 
under  the  United  States  or  a  department  or 
agency”  in  S.  980  brings  within  the  scope 
of  the  bill  all  nonappropriated  fund  activi¬ 
ties  of  the  United  States  not  specifically  ex¬ 
cepted.  The  Armed  Forces  of  the  United 
States,  are,  of  course,  departments  or  sub¬ 
departments  of  the  United  States  and  thus 
are  included  in  the  term  “department  or 
agency”  as  used  in  S.  980. 

The  second  difference,  reflected  in  section 
2  of  S.  980,  clarified  the  limitation  upon  the 
retroactive  effect  of  this  legislation,  making 
it  the  same  as  the  general  statute  of  limita¬ 
tions  upon  contract  claims  against  the 
United  States  as  stated  in  28  U.S.C.  §  2501(a) , 
and  prohibited  the  assertion  of  the  defense 
of  res  judicata  or  other  similar  pleas  to  jur¬ 


isdiction.  The  subcommittee  hearings  clearly 
demonstrated  that  there  exists  at  least  a 
small  number  of  contractors  with  nonappro¬ 
priated  fund  activities  for  whom  there  was 
no  forum  to  hear  their  claims  of  contract 
breach.  Some  of  these  contractors  bore  the 
cost  of  litigation  only  to  find  access  to  the 
court  barred  by  the  judiciary’s  interpreta¬ 
tion  of  the  Tucker  Act.  Justice  and  equity 
dictate  that  the  courts  should  be  made 
available  to  those  individuals  whose  claims 
first  brought  the  immunity  anomaly  to  light, 
and  that,  as  to  these  actions,  the  Govern¬ 
ment  should  be  precluded  from  raising  the 
defense  of  their  previous  determination. 
Those  determinations,  it  should  be  noted, 
were  based  solely  on  jurisdictional  and  not 
substantive  grounds. 

Another  change  in  S.  980  was  the  addition 
of  a  new  section  3  to  the  measure.  Its  lan¬ 
guage  was  intended  to  limit  the  application 
of  the  bill  to  contracts  of  nonappropriated 
fund  activities  which  have  not  already  shed 
their  immunity  to  suit  under  other  provisions 
of  law.  Examples,  for  instance,  of  nonappro¬ 
priated  fund  activities  already  subject  to  suit 
in  their  names  include  the’  American  Red 
Cross  (36  U.S.C.  §  2)  and  the  Tennessee  Val¬ 
ley  Authority  (16  U.S.C.  §  831(c)). 

The  subcommittee  held  a  hearing  on  March 
4,  1969,  in  order  to  hear  testimony  on  these 
changes  in  S.  980.  The  two  witnesses  heard 
were;  Hon.  Louis  Spector,  Commissioner  of 
the  U.S.  Court  of  Claims;  and  Mr.  Loren  K. 
Olson,  an  attorney  in  Washington,  D.C.  Com¬ 
missioner  Spector,  who  was  chairman  of  the 
section  of  public  contract  law  of  the  Amer¬ 
ican  Bar  Association  when  it  considered  an 
endorsed  S.  3163  at  the  association’s  conven¬ 
tion  last  August,  testified  that  the  ABA’s  en¬ 
dorsement  of  S.  3163  would  equally  apply 
to  S.  980.  Similarly,  Mr.  Olson  concurred  with 
the  several  modifications  reflected  in  S.  980. 


STATEMENT 


Your  committee  believes  that  S.  980,  as 
amended,  is  consistent  with  the  public  pol¬ 
icy  of  the  United  States  clearly  expressed  in 
the  Tucker  Act,  that  the  sovereign  immunity 
of  the  United  States  to  contract  suit  should 
be  waived  when  complaints  are  filed  in  an 
appropriate  forum.  S.  980  will  provide  con¬ 
tractors  with  nonappropriated  fund  activi¬ 
ties  of  or  under  the  United  States  or  depart¬ 
ments  or  agencies  of  the  United  States  with 
the  same  contract  remedies  available  to  those 
who  contract  directly  with  those  depart¬ 
ments  or  agencies  in  furtherance  of  activi¬ 
ties  supported  by  appropriated  funds.  In  so 
doing,  S.  980  will  erase  an  anachronistic  and 
baseless  distinction  between  suits  on  con¬ 
tracts  of  the  United  States  to  be  paid  out  of 
appropriated  funds  and  those  to  be  paid 
out  of  nonappropriated  funds.  Your  commit¬ 
tee  believes  that  equity,  sound  public  policy, 
and  efficient  operation  of  nonappropriated 
fund  activities  demand  favorable  action  upon 
S.  980. 


UCAN  POLICY  TOWARD  CHINA 
A^D  THE  ESTABLISHMENT  OP 
DIPLOMATIC  RELATIONS  WITH 
MONGOLIA 


* 


Mr.  KENNEDY.  Mr.  President,  recently^ 
the  press  carsied  a  number  of  report 
that  are  disturbing  to  many  of  us  who 
favor  a  more  enlightened  policy  by  the 
United  States  toward  Asia.  According  to 
these  reports,  the  Sectetary  of/State  in¬ 
formed  the  President  tn^t  it/vould  be  in 
the  national  interest  fN/the  United 
States  to  recognize  the  .Mongolian  Peo¬ 
ple’s  Republic  and  estofohsh Nhplomatic 
relations  with  that  nation.  Tnb^e  same 
reports  also  stator'  however,  til^t  the 
President  has  failed  to  act  on  thisvrec- 
ommendation  -  'because  of  objectic 


91st  CONGRESS 
1st  Session 


S.  980 


IN  THE  HOUSE  OF  REPRESENTATIVES 

July  1, 1969 

Referred  to  tlie  Committee  on  the  Judiciary 


AN  ACT 

To  provide  courts  of  tlie  United  States  with  jurisdiction  over 
contract  claims  against  nonappropriated  fund  activities  of  the 
United  States,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  section  1346(a)  (2)  of  title  28,  United  States 

4  Code,  is  amended  by  adding  at  the  end  thereof  the  following 

5  new  sentence :  “For  the  purpose  of  this  paragraph,  an  express 

6  or  implied  contract  with  a  nonappropriated  fund  activity 

7  of  or  under  the  United  States  or  a  department  or  agency 

8  of  the  United  States  shall  be  considered  an  express  or  implied 

9  contract  with  the  United  States.”. 

10  (]))  The  first  full  paragraph  of  section  1491  of  title  28, 
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United  States  Code,  is  amended  by  adding  at  the  end  thereof 
the  following  new  sentence:  “For  the  purpose  of  this  para¬ 
graph,  an  express  or  implied  contract  with  a  nonappropriated 
fimd  activity  of  or  under  the  United  States  or  a  department 
or  agency  of  the  United  States  shall  he  considered  an  expiess 
or  implied  contract  with  the  United  States.  ’. 

(c)  Section  1302  of  the  Supplemental  Appropriation 
Act,  1957  (70  Stat.  694;  31  U.S.C.  724(a)  ),  is  amended 
by  adding  immediately  before  the  period  at  the  end  thereof 


the  following  new  proviso:  “ Provided  further,  That  any 
judgment  or  compromise  settlement  against  the  United 
States  arising  out  of  an  express  or  implied  contract  entered 
into  by  a  nonappropriated  fund  activity  of  or  under  the 
United  States  or  a  department  or  agency  of  the  United 
States,  shall  be  paid  in  accordance  with  this  section  and  sec¬ 
tions  2414,  2517,  and  2518  of  title  28,  United  States  Code, 


and  such  activity  shall  reimburse  the  United  States  for  a 
IS  judgment  or  compromise  settlement  paid  by  the  United 
10  States  to  the  extent  the  Comptroller  General  of  the  United 


States  determines  that  a  reimbursement  mav  be  made  with- 


11  out  unduly  jeopardizing  the  operation  of  such  activity.”. 

11  Sec.  2.  (a)  In  addition  to  granting  jurisdiction  over 
1°  suits  brought  after  the  date  of  enactment  of  this  Act,  the 
11  provisions  of  this  Act  shall  also  apply  to  claims  and  civil 
actions  dismissed  before  or  pending  on  the  date  of  enact- 
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ment  of  this  Act  if  the  claim  or  civil  action  is  based  upon 
a  transaction,  omission,  or  breach  that  occurred  not  more 
than  six  years  prior  to  the  date  of  enactment  of  this  Act. 

(b)  The  provisions  of  subsection  (a)  of  this  section 
shall  apply  notwithstanding  a  determination  or  judgment 
made  prior  to  the  date  of  enactment  of  this  Act  that  the 
United  States  district  courts  or  the  United  States  Court  of 
Claims  did  not  have  jurisdiction  to  entertain  a  suit  on  an 
express  or  implied  contract  with  a  nonappropriated  fund 
activity  of  or  under  the  United  States  or  a  department  or 
agency  of  the  United  States. 

Sec.  3.  The  provisions  of  this  Act  do  not  apply  to  a 
contract  entered  into  by  a  nonappropriated  fund  activity  of 
or  under  the  United  States  or  a  department  or  agency  of 
the  United  States  which  is  subject  to  suit  in  its  own  name 
under  any  other  provision  of  law. 

Passed  the  Senate  June  30,  1969. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 
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l^JHLIGHTS:  House  Rules  Committee  cleared  potato  reseaXch  and  promotion  bill.  House 

committee  voted  to  report  high/timber  yield  bill.  Sen.  Wnuson  introduced  and  discussed 
bill  to  provide  separate  session  of  Congress  to  consider  appropriation  bills, 
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HOUSE 


filuMi  1(1 


3TATOES.  The  Rules  Committee  reported  a  resolution  for  consideration  of 
Ho\Ro  2777 ,  the  potato  research  and  promotion  bill.  p.  H10530 


FORESTS.  The  Agriculture  Committee  voted  to  report  (but  did  not  actual  report) 
H„  R.  12025  with  amendments,  the  proposed  National  Forest  Timber  Conservation 
and  Management  Act  of  1969.  p»  D1021 


"3^  CLAIMS.” A  subcommittee  of  the  Judiciary  Committee  approved  for  f ul 1  committee 
consideration  S.  980,  to  provide  courts  of  the  U.  S.  with  jurisdiction  over 
contract  claims  against  non-appropriated  fund  activities  of  the  U.  S,  p.  D1022 


4.  USER  CHARGES;  AIRWAYS.  The  Rules  Committee  reported  a  resolution  for  consideration 
of  Ho  R.  14465,  to  provide  for  expansion  of  the  Nation's  airway  system,  and  for 
the  imposition  of  airbort  and  airway  user  charges,  p.  H40530 


5.  APPROPRIATIONS.  Rep.  MahVn  said  the  Appropriations  Committee  has  laid  out  a 

tentative  schedule  for  Hou§e  action  on  the  remainiijg  appropriations  bills  for 
this  session,  p.  H10474 


a 


6.  LEGISLATIVE  PROGRAM.  The  "Dai  ly\l Digest"  states/that  the  House  will  consider 

H.  J.  Res.  934,  to  increase  the \uthorizatioj/f or  the  food  stamp  program  today, 
Wed.,  11-5.  p.  D1021 


7.  CONSERVATION.  The  Judiciary  Committee /reported  with  an  amendment  S.  118,  to 
grant  the  consent  of  the  Congress  to/ the  Tahoe  regional  planning  compact,  to 
authorize  the  Secretary  of  the  Interior  and  \thers  to  cooperate  with  the  planning 
agency  thereby  created  (S.  Rept.  /91-510) .  p.  pl3672 


8.  APPROPRIATION.  Began  debate  yfi  H.  R.  12964,  the  \tate,  Justice,  and  Commerce, 
the  Judiciary  and  related  E^encies  appropriation  b^ll,  1970.  pp.  S13649, 
S13663,  S13729-36 


J  \ 


9.  EXPORT  CONTROL.  Conferees  were  appointed  on  H.  R.  4293V  to  provide  for  continua¬ 
tion  of  authority  f  oi/regulation  of  exports.  House  conferees  have  been 
appointed,  pp.  S13/37-8 


10, 


MILITARY  CONSTRUCTION.  A  subcommittee  of  the  Armed  Services  Committee  approved 
for  full  committee  consideration  H.  R.  13018,  to  authorize  certain  construction 
at  military  installations,  p.  D1020 


11, 


PROPERTY.  /The  Commerce  Committee  voted  to  report  (but  did  not  actually  report) 
S.  2289,/to  make  unlawful  unreasonable  and  undue  property  tax  assessments  on 
common/and  contract  carrier  property.  p.  D1020 


12, 


INFORMATION .  The  Commerce  Committee  approved  without  amendment  S.  4284,  yO  author 

i/le  appropriations  to  carry  out  the  Standard  Reference  Data  Act.  p.  D1020 
The  Commerce  Committee  approved  without  amendment  S.  1170,  to  authorize 
special  studies  by  the  Department  of  Commerce,  p.  D1020 


SELECTIVE  SERVICE.  Sen.  Griffin  inserted  an  editorial,  "Senate  Democrats 
Mistaken  in  Postponing  Draft  Reform."  pp.  S13654-5 
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HIGHLIGHTS:  Senate  committee  reported\bill  to^uthorize  free  meals  to  needy 
children.  Sen.  McGovern  inserted  his  testimony  on  the  farm  bill.  Sen.  Percy 
urged  reform  in  school  lunch  and  commodity /istribution  programs .  Rep .  Conte 
objected  to  certain  provisions  of  Administration's  proposed  farm  bill.  Rep. 
Melcher  opposed  proposals  to  end  school  Jfu.l\  and  ACP  programs. 


HOUSE 

™mIOTGS  concurred  in  Senate  amendments  to  H.  \lWi6lt,  to  insure  that  certain 
>  rSSfiis  constructed  hZTccessible  to  the  phjrsicl'Oy  handicapped.  This  bull 
will  now  be  sent  to  the? President  •  pp.  H1073-4 

2.  APPROPRIATIONS.  Passed,  3l5  to  81,  H.  R.  19931,makingappropriationsforLabor 

HEW  and  related  aaXcies  for  the  fiscal  year  ending  June  $0,  1970.  pp.  Hivru  xxxc 
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3*  CLAIMS.  The  Judiciary  subcommittee  approved  for  full  committee  action  S.  98 0, 
amended,  to  provide  Federal  courts  of  the  U.  S.  with  jurisdiction  over  contract 
claims  against  nonappropriated  fund  activities  of  the  U,  S,t  p.  Dll6 


l 


k»  PERSC&HELj  TRAINING.  Both  Houses  received  from  the  President  forms  supplying 
information  on  those  employees  who,  during  fiscal  year  1969,  participated  in 
training  in  non-Gove rnment  facilities  in  couses  that  were  over  one  hundred  and 
twenty  cuys  in  duration  and  those  employees  who  received  awards  or  /Contributions 
incident  to  training  in  non-Gove  rnment  facilities;  to  Post  Office/and  Civil 
Service  Committees,  pp.  S19$U,  H107li  7 


SCHOOL  MILK;  ACF«  Rep.  Melcher  stated  that  "a  pair  of  proposals  repeatedly 
rejected  by  Congress  have  shown  up  on  Capitol  Hill  again"  tp  end  the  school  milk 
program  and  the  agricultural  conservation  practices  prograyn.  pp.  Hlll^-6 


6.  FARM  PROGRAM.  Rep.  Cdnte  opposed  the  payment  limitation/provisions  of  the  admini¬ 
stration^  proposed  fafcm  bill  and  objected  to  the  "manner  in  which  this  bill  has 
been  presented."  pp.  HI332-3 


7.  HOUSING.  Rep.  Albert  criticized  the  Administrations  "housing  debacle."  pp. 
H1117-8 


8.  FISCAL  POLICY.  Rep.  Williams  suggested  that  in  order  to  accomplish  a  sound  fiscal 
policy  each  year  a  budgetaiy  sura\hould  be /earmarked  to  reduce  the  national  debt, 
pp.  H11334* 


9.  EDUCATION.  Rep.  Steiger,  Wise.,  inserted  a  thesis,  "A  Goal  far  the  1970’s,  Con¬ 
sensus  on  the  Federal-State  Partnership\j.n  Education."  pp.  H1137-9 


10.  CONGRESSIONAL  RECORD.  Rep.  Edward^  Ala.,  *aid  the  cost  of  the  Congressional  Record 
is  an  astounding  fact,  and  offered  suggestions  to  reduce  this  cost.  p.  H1118 


U .  IEGISLATIVE  PROGRAM.  Rep.  Albert  announced  thaVon  next  Wed.,  Feb.  2$,  the  House 

Th^C°lHi?er  thLbil^t0^bli8h  an  internati6nal  quarantine  station,  and  on 
Thurs.  will  consider  the  high  timber  yield  bill.  'pp.  H1112-3 


12'  Rep*  announo«<?  that  the  EastarVscess  will  extend  from  the 

business  on  Thurs.,  Mar.  26th  to  Monday  noon,  April  6.  p,  H1113 


13*  ADJOURNED  until  Mon^£  Feb.  23.  p.  H1113 

SENATE 


Hi.  EDUCATION.  P^/sed  by  unanimous  vote  H.  R.  5H|,  to  extend  programs  of  assistance 
for  elementary  and  secondary  education,  pp.  S2006-li2 


Agreedto  the  conference  report  on  H.  R.  2,  to  amend\he  Federal 
dit/Union  Act.  This  bill  will  now  be  sent  to  the  President,  p.  S2Q18 


16.  SCHOOL  LUNCH.  The  Agriculture  and  Forestry  Committee  reported  with  amendment 
5o.R91-707),  ^  PS19^*  free  °r  reduced“price  meals  t0  needY  children  (S^ept, 
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First  Session,  91st  Congress. 


iry  of  filial  actions  in  appropriation  bills, 


>ENATE 


1.  HEARINGS,  FARM  BILL.  Commi 
legislation,  receiving  thj 


id  Forestry 

*ee  on  Agriculture  /cohcluded  hearings  on  farm 
testimony  of  the  Secretary,  p.  D273 


2.  RIVER  PROJECTS.  Sen.  McClellan  inserted  the  address  of  the  Chief  of  the  Corps 

of  Engineers  and  dismissed  the  importance  of  the  Arkansas  River  Project,  pp.  34183- 
Sen.  Stennis  inserted  the  speech  of  Sen.  McClellan  delivered  at  the  Rivers. 

&  Harbors  Congress^  pp.  4192-93 
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[ROSMENT.  Sen.  Hart  lnaerted  Sen.  Muskie's  speech  on  pollntion  of  the 
Lronraent  delivered  at  a  Michigan  Teach-In.  pp.  S4193-95 


5.  TEXTILES.  Sen.  Thurmond  nrged  the  administration  to  "continue  to  take  a  fl, 
stand  Oq,  the  import  question  and  promote  and  sponsor  protective  legisla_ 
save  the  American  textile  industry,  p.  S4197 


6.  VETERINARIAN^.  Sen.  Yarborough  commended  the  contribution  of  the  veterinarian 
to  the  healt^and  welfare  of  man  and  inserted  a  magazine  article  entitle 
nWe  Often  Forget  The  Importance  Of  Veterinarians  .  pp.  S4214-15 


HOUSE 


7.  CLAIMS.  The  Judiciary  Committee  reported  with  amendments  S.  980,  to  provide 
-U.S.  courts  jurisdiction  over  contract  claims  against  nonappropriated  fund 
activities.  (H.  Rept.  91-933).  p.  H2275 


8.  WATER  POLLUTION.  The  Daily 
on  H.  R.  4148,  to  amend  the 
p.  D275 


ligest 


federal 


states  the  "House  received  conference  report 

Water  Pollution  /Control  Act.  (H.  Rept.  91-937^ 


9.  PIGS,  TGE.  Rep.  Findley  inserted  material  to  dejrionstrate  the  farm  income  losses 
due  to  TGE  (transmis sable  gastroenteritis)  in /pig-producing  areas  and  urged 
sufficient  appropriations  for  research  to  discover  a  cure  for  the  disease, 
pp.  H2245-58 


10.  HOUSING.  Rep.  Anderson,  Ill.,  saw  new  hope  for  housing  as  the  result  of 

Administration  action  and  inserted  newspaper  articles  on  the  subject,  pp.  H2259-61 


11.  SMALL  BUSINESS  ADMIN.  Received  the  President**  message  on  the  Small  Business 
Administration  (H.  Doc.  No.  91-28^^.  pp.  H2178-79 


-EXTENSION  OF  REMARKS 


12.  APPROPRIATIONS.  Rep.  Mahon  inserted  summary  of  final  actions  in  appropriation 
bills  91st  Congress,  First /Session,  pp  E2373-4 


13.  YOUTH.  Rep.  Natcher  commended  the  Future  Homemakers  of  America,  p.  E2376 


14.  SUGARBEETS.  Rep.  Langen  expressed  concern  about  sugarbeet  acreage  allotment 
restrictions,  pp  E2379-80 


BILLS  INTRODUCED 


15.  FARM  PROGRAM.  /H.  R.  16590,  by  Rep.  Burton,  to  adjust  agricultural  production, 
to  provide  a7  transitional  program  for  farmers,  and  for  other  purposes^  to 
Agriculture7  Committee. 


16.  RECREATION.  H.  R.  16593,  by  Rep.  Foley,  to  amend  the  Land  and  Water  Conservation 
Fund  Act,  and  for  other  purposes;  to  Interior  and  Insular  Affairs  Committees 


17.  SOIl/ CONSERVATION.  H.  R.  16596,  by  Rep.  Sikes,  to  amend  section  32(e)  of 

.tie  III  of  the  Bankhead- Jones  Farm  Tenant  Act,  as  amended,  to  authorize  the 


91st  Congress 

gd  Session 

HOUSE  OF  REPRESENTATIVES  J 

Report 
No.  91-933 

JURISDICTION  OF  U.S.  COURTS — NONAPPROPRIATED 

FUND  ACTIVITY 


) 


March  23,  1970— Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  Rogers  of  Colorado,  from  the  Committee  on  the  Judiciary, 

submitted  the  following 

REPORT 

[To  accompany  S.  980] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(S  980)  to  provide  courts  of  the  United  States  with  jurisdiction 
over  contract  claims  against  nonappropnated  fund  activities  of  the 
United  States,  and  for  other  purposes,  having  considered  the  same, 
report  favorably  thereon  with  amendments  and  recommend  that  the 

bill  do  pass. 

The  amendments  are  as  follows:  ,. 

1  Page  1,  lines  6  through  8;  page  2,  lines  3  through  5;  page  2,  ho  s 
13  through  15:  Strike  out  “A  nonappropnated  fund  activity  of  or 
under  the  United  States  or  a  department  or  agency  of  the  United 
\ States”  and  insert  in  lieu  thereof  in  each  instance  the  following. 
)“the  Army  and  Air  Force  Exchange  Service,  Navy  Exchanges,  Marine 
Corps  Exchanges,  Coast  Guard  Exchanges,  or  Exchange  Councils  of 
the  National  Aeronautics  and  Space  Administration  . 

2.  Page  2,  line  17,  strike  out  the  word  activity  and  insert  m- 

strumentalityiine  ^  gtr^e  out  everything  after  the  word  “States” 
down  through  and  including  everything  on  line  21  and  insert  m  lieu 

th4iepageP3Uine  10:  Strike  out  everything  down  through  and  including 
everything  on  line  11  and  insert  in  lieu  thereof  “instrumentality  of  the 
TTni+orl  States  described  in  section  1  of  this  Act  .  _ 

5.  Page  3,  lines  12  through  16:  Strike  out  section  3  m  its  entirety. 

PURPOSE  OF  THE  AMENDMENTS 

Amendment  No.  1  limits  the  applicability  of  the  proposal  to  the 
following  nonappropnated  fund  activities:  Army  and  Air  Force 

37-006 
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Exchange  Service;  Navy  exchanges:  Marine  Corps  exchanges;  Coast 
Guard  exchanges;  and  exchange  councils  of  the  National  Aeronautics 

and  Space  Administration.  .  .  .  . •  +■ 

Amendments  No.  2  and  4  make  it  clear  that  the  activities  m  question 
are  conducted  by  an  “instrumentality  of  the  United  States”. 

Amendment  No.  3  requires  that  the  United  States  be  reimbursed 
fnr  anv  iudements  which  it  pays  as  a  result  of  a  contract  claim  against 
one  of  the  specified  instrumentalities  of  the  United  States 

Amendment  No.  5  eliminates  language  which  has  been  made 
irrevelant  as  a  result  of  amendment  No.  1. 

STATEMENT 

S  980  will  remove  a  loophole  from  the  Tucker  Act,  which  provides 
foi"  the  waiving  of  the  sovereign  immunity  of  the  United  States  with 
respect  to  contract  claims.  Under  the  Tucker  Act,  the  United  States 
is  liable  in  the  Court  of  Claims  of  the  United  States  and,  m  appropriate 
cases,  in  the  district  courts  of  the  United  States,  to  suits^  “upon  any 
express  or  implied  contract  with  the  United  States  2b  U.S.C. 

1491  •  98  U  S  C  1346(a)(2).  The  courts  have  repeatedly  held,  however, 
that  the  Federal  Government’s  liability  to  suit  under  these  sections 
onlv  exists  with  respect  to  contract  obligations  to  be  paid  out  of  appro¬ 
priated  funds.  See,  e.g.,  Kyer  v.  United  States,  369  F.  2d  714  (Ct 
Claims  1966);  Pulaski  Cab  Co.  v.  United  States,  157  F.  Supp.  955 
(Ct  Claims  1968) ;  Keetz  v.  United  States,  168  Ct.  Claims  205  (1964) ; 
Bordon  v.  United  States,  116  F.  Supp  873  (Ct.  Claims  1953)  „ 

The  injustice  and  inequity  worked  by  this  Tucker  Act  loophole 
have  been  recognized  often.  See,  e.g.,  Borden  v.  United  States,  116  F. 
Supp  873  878-880  (Ct.  Claims  1953).  Indeed,  a  judge  of  the  Court 
of  Claims  has  declared  “this  is  a  matter  which  sorely  needs  congres¬ 
sional  correction.”  See  Kyer  v.  United  States,  369  F.  2d  714,  719  (Ct. 

Claims  1966)i  ...  ,  ,  , 

Nonappropriared  fund  activities  are  at  present  an  anomaly  ol  the 
law.  When  States  have  attempted  to  tax  or  regulate  their  activities 
these  activities  have  successfully  argued  that  they  are  immune  from 
taxation  and  regulation  as  instrumentalities  of  the  United  States.  See 
e  g  ParkDavS  v.  G.E.M.,  Inc.,  201  F  Supp.  207  (D.  Md.  19621; 
Falls  City  Brewing  Co.  v.  Reeves,  40  F.  Supp.  35  (W.D.  Ky.  1941). 
When  nonapproprited  fund  activities  have  been  sued  outside  .  the 
United  States  they  have  successfully  argued  that,  as  instrumentalities 
of  the  U.S.  Government,  they  are  not  liable  to  suit  on  contract  in  for¬ 
eign  courts.  See,  e.g.,  I Vuliger  v.  Headguarters,  7180th  Supply  Group 
( Special  Activities)  Labor  Court,  Weisbaden,  October  8,  1958,  unre¬ 
ported.  Courts  have  held,  sec.  e.g.,  United  States  v.  Holcombe,  277  F. 
2d  143  (4th  Cir.  1960) ;  Daniels  v.  Clianute  Air  Force  Base  Exchange, 
127  F.  Supp.  920  (E.D.  IU.  1955),  and  the  Justice  Department  has  sup¬ 
ported  the  ruling  (letter  dated  July  13,  1960,  from  George  Cochran 
Doub,  Assistant  Attorney  General,  243  AF  JAG  Reporter,  15  (Aug.  1, 
1960),  that  employees  of  nonappropriated  fund  activities,  when  per¬ 
forming  their  official  duties,  are  employees  of  the  United  States  and 
that  the  United  States  is  liable  under  the  Federal  Tort  Claims  Act  for 
injuries  caused  by  their  negligence.  The  United  States  has  even  sued 
in  its  own  name  to  enforce  contracts  entered  into  by  nonappropriated 
fund  activities.  See,  e.g.,  United  States  v.  Howell,  318  F.  2d  162  (9th 
Cir.  1963). 


3 


Under  S.  980  as  passed  by  the  Senate  the  sovereign  immunity  of 
the  United  States  would  be  completely  removed  with  respect  to 
,  nf  nil  non annrouriated  fund  activities.  Under  the  Senate 

“  iudgf  nragSKe  United  States  would  be  paid  by  the 
rVnm ntroller  General  of  the  United  States  and  the  nonappropriated 
f  l  Lfivitv  would  be  required  to  reimburse  the  United  states  only 
«  General  of  the  United  States  deter- 

mines  that  a  reimbursement  may  be  made  without  unduly  jeopardizing 

thIn  evaluating  the  pinpola^as  passed  by  the  Senate,  your  committee 
concluded  that  the  complete  removal  of  sovereign  immunity  for  all 
nonappropriated  fund  activities  would  be  undesirable  lor  several 

16 First'  s;nCe  not  every  nonappropriated  fund  activity  has  sufficient 
assets'  to  Reimburse6  the\j  ni  ted  States ,  the  cost  of  the  judgment  would 
S  some  SsS  be  imposed  on  the  taxpayer-ya  result  which. is  .neon- 

sLtent  with  the  very  concept  of  nonappropriated  funa  activities. 

Second  the  broad  inclusion  of  all  nonappropriated  fund  activities 
mGht  create  serious  definitional  questions,  making  it  difficult  to 
nr  edict  the  outer  limits  of  the  liability  of  the  Federal  Government 
P  Third  data  concerning  all  of  the  nonappropriated  fund  activities 
of  the  United  States  is  Unavailable.  The  Bureau  of  the  Budget  has 
not  compiled  such  data  nor  can  such  data  be  obtained.  from 
various  Government  jencies  unde. 

"r^mumSmTntfreeommeuded  by  your  committee,  the 
sovereign  immunity  of  the  United  States  would  be  removed  only  with 
A  ih„  n()Sh  exchange  types  of  operations  which  aie  conducted 
within  the  Defense  Department  and  the  National  Aeronautics  and 
Snace  Administration.  These  types  of  activities  have  sufficient 
bl  nhmTv  their  own  way  and,  as  a  result,  your  committee  recom- 
ass  V1  1 1  t  thev  be  required  to  reimburse  the  United  States  m  the 
m6I1 J  nT1 v  ffidc^ent  mSed  by  them  which  is  paid  by  the  United 
States  As  aresult,  in  the  form  recommended  by  your  committee  this 
n^nosal  would  result  in  no  costs  to  the  taxpayers. 

T?Sa  is  available  concerning  the  exchange  type  activities  covered 
under  the  amendments  recommended  by  your  committee.  This  data 
data  clearly  indicates  the  commercial  nature  ot  these  operations.  Fo 
example  in  fiscal  year  1969,  the  gross  sales  and  gross  assets  of  each 
of  theP  groups  of  exchanges  covered  by  your  committee’s  amendment 
are  shown  by  the  following  table: 


Gross  sales 

Gross  assets 

$1,961,000, 000 
705, 000,  000 
142, 350,  000 
16,885,390 

6, 935, 036 

$629, 000, 000 

Army  and  Air  Force  exchange  services . - .  . 

Navy  exchanges . . .  . 

Marine  Corps  exchanges .  . 

Coast  Guard  exchanges.. - . I""" . 

Exchange  councils  of  NAbA . 

46, 340, 000 
13,796, 784 
1,323,996 

i  Estimate  tor  1968. 
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Departmental  Communications 

Attached  and  made  a  part  of  this  report  are  a  letter  dated  September 
30  1969,  from  Mr.  Richard  G.  Kleindienst,  Deputy  Attorney  General 
of ’the  United  States;  a  letter  dated  September  24,  1969,  from  Mr. 
Spencer  J.  Schedler,  Assistant  Secretary  of  the  Air  Force;  a  letter 
dated  September  24,  1969,  from  Mr.  Robert  F.  Allnutt,  Assistant 
Administrator  for  Legislative  Affairs,  National  Aeronautics  and  Space 
Administration;  a  letter  dated  September  24,  1969,  from  Mr.  Clifford 
M  Hardin,  Secretary  of  Agriculture;  and  a  letter  dated  August  2/, 
1969,  from  Mr.  R.  F.  Keller,  Assistant  Comptroller  General  ot  the 
United  States. 


Office  of  the  Deputy  Attorney  General, 

Washington,  D.C.,  September  30,  1969. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  oj  Representatives,  Washington,  V.C. 

De\r  Mr.  Chairman:  This  is  in  response  to  your  request  for  the 
views  of  the  Department  of  Justice  on  S.  980,  a  bill  to  provide  courts 
of  the  United  States  with  jurisdiction  over  contract  claims  against 
nonappropriated  fund  activities  of  the  United  States,  and  for  other 

pU 'phe  Till  would  permit  the  United  States  to  be  sued  under  the 
Tucker  Act  (28  U.S.C.  1346(a)  and  1491)  upon  express  or  implied 
contracts  of  a  nonappropriated  fund  activity  of  or  under  a  department, 
aaency  or  armed  force  of  the  United  States.  Although  a  judgment  or 
compromise  settlement  against  the  United  States  arising  out  of  an 
express  or  implied  contract  of  a  nonappropriated  fund  activity  is 
reouired  to  be  paid  out  of  funds  of  the  United  States  in  accordance 
with  31  U.S.C.  724(a)  and  28  U.S.C.  2414  and  2518,  the  United  States 
is  to  be  reimbursed  by  the  activity  for  any  such  payment  to  the 
extent  that  the  Comptroller  General  of  the  United  States  determines 
that  reimbursement  may  be  made  without  unduly  jeopardizing  the 
operations  of  the  activity. 

All  claims  in  civil  actions  initiated  or  pending  on  or  alter  the  date 
of  enactment  of  the  bill  would  come  within  its  terms,  provided  the 
claim  or  civil  action  is  bused  upon  u  trunsuction,  omission  or  bicuch 
that  occurred  not  more  than  6  years  prior  to  the  date  of  enactment 
of  the  bill.  This  provision  would  also  be  applicable  to  any  claim  or 
civil  action  based  on  an  occurrence  within  this  same  6-year  statutory 
period  if  the  U.S.  district  court  or  the  U.S.  Court  of  Claims  had  dis¬ 
missed  the  case  on  lack  of  jurisdiction  to  entertain  the  suit. 

The  bill  would  not  apply  to  a  contract  entered  into  by  any  non¬ 
appropriated  fund  activity  of  or  under  the  United  States  or  a  depart¬ 
ment  or  agency  of  the  United  States  which  is  subject  to  suit  in  its 
own  name  under  any  other  provision  of  law . 

The  U.S.  Supreme  Court  and  the  lower  Federal  courts  have  held 
that  nonappropriated  fund  activities  are  instrumentalities  of.  the 
United  States  and,  in  the  absence  of  an  express  statutory  waiver, 
contract  suits  against  the  activity  are  barred  by  sovereign  immunity. 
The  contractor,  in  such  cases,  has  also  been  held  to  have  no  remedy 
against  the  United  States  because  the  Government  s  consent  to 
suit  under  the  Tucker  Act  extends  only  to  claims  upon  contracts 
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which  obligate  appropriated  funds.  As  a  remit persons  with  contract 
claims  against  a  nonappropnated  fund  activity  « 

'“f  he  Department  of  Justice  is  in  accord  with  the  purposes  of  S- 
980,  that  an  appropriate  judicial  remedy  be  av  amending. 

H°TheTGo— nTsVouU^tl  Uabie  Id»  the  Tucker  Act  for  the 
procmenienTactivitiesof  a  group  that  is  not  subject  to ^n  rol  b^th 
responsible  offlcials.of  the  Goverranmt.  To  the 

such  an  interpretation,  we  “le™ ‘hat  the  ph, .  tions  1(a)  and 

«»  —sion and 

amThfBmeauSof  the  Budget  has  advised  that  there  is  no  objection  to 
the  submission  of  this  report  from  the  standpoint  of  the  admin 
tion’s  program. 

Sincerely,  Richard  G.  Kleindienst, 

Deputy  Attorney  General. 


National  Aeronautics  and  Space  Administration, 

Washington,  D.G.,  September  24,  WW. 

Hon.  Emanuel  Celler,  , 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  U.L. 

Desk  Me.  Cha.kman:  This  replies  further  *»  §£ 

o ver^condr ac t  cTatos  against  nonappropriated  fund  actmt.es  ol  the 

United  States,  and  for  other  proposes.  f  a  series  of  court 

The  bill  would  correct  an  inequity  resulting  fc  m  a  je riesoi  c 

SrlSrK  ^K'Hdi^fmt  |^jn  ^solution  of 
claims  arising  out  of  their  contracts  wit  sue  ac /v*.  an(j  1491  to 
The  bill  would  amend  28  ESC.  sections 1346( 
provide  U.S.  district  courts  and  the  U.S.  Court  ot  ^  wi  tRities 
(fiction  over  contract  claims  involving  nonappropriated  fund  ac  , 

Of  the  United  States.  That  would  be  accomplished  by  providing  that 
cLtacts  with  such  activities  shall  be  considered  as  contracts  with 

reimbursement  would  not  unduly  jeopardize  the  operarions  of  the 
activity.  The  bill  would  include  coverage  of  claims  and  civ rl  actions 
rbami^pd  before  or  pending  on  the  date  of  enactment  of  ' 

StSS  baseS  upon  a  transaction  that  occurred  not  more 

than  6  years  prior  to  the  date  of  such  enactment. 
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If  enacted  the  bill  would  provide  no  serious  administration  problem 
for  NASA.  Compared  to  certain  other  agencies  of  the  Federal  Govern¬ 
ment,  particularly  the  Department  of  Defense,  NASA’s  use  of  non- 
appropriated  fund  activities  is,  and  has  been,  nominal.  For  that 
reason  it  hesitates  to  recommend  specific  amendments  which  might 
have  a  serious  impact  on  other  agencies  of  the  Government.  However, 
it  might  be  desirable  for  those  more  seriously  concerned  to  propose  a 
definition  of  the  term  * ‘non  appropriated  fund  activity. 

There  are  many  semiofficial  activities,  such  as  bowling  leagues, 
employee  clubs,  and  baseball  teams,  operating  incidentally  to  Govern¬ 
ment  agencies  and  which  Congress  might  not  want  to  include  within 
the  bill’s  operation.  In  any  event,  clarification  of  the  term  would 
simplify  consideration  of  the  bill  and  facilitate  its  administration  if 

it  is  enacted.  _  . 

Subject  to  the  foregoing  comments,  the  National  Aeronautics  and 
Space  Administration  perceives  no  objection  to  the  enactment  of  S. 

The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint  of 
the  administration’s  program,  there  is  no  objection  to  the  submission 
of  this  report  to  the  Congress. 

Sincerely  yours, 

Robert  F.  Allnutt, 

Assistant  Administrator  for  Legislative  Affairs. 


Department  of  Agriculture, 

Washington ,  September  24,  1969. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  letter  of  July  17, 
1969,  requesting  the  views  of  this  Department  of  S.  980,  a  bill  to 
provide  courts  of  the  United  States  with  jurisdication  oyer  contract 
claims  against  nonappropriated  fund  activities  of  the  United  States, 
and  for  other  purposes. 

The  proposed  legislation  would  amend  28  U.S.C.  1346(a)(2)  and  28 
U.S.C.  1491  by  adding  a  new  sentence  which  would  provide  that  an 
express  or  implied  contract  with  a  nonappropriated  fund  activity 
of  or  under  a  department  or  agency  of  the  United  States  shall  be 
considered  to  be  a  contract  entered  into  by  the  United  States,  dhe 
payment  of  a  judgment  or  compromise  settlement  against  the 
United  States  arising  out  of  a  suit  on  such  a  contract  shall  be  paid 
by  the  United  States  which  shall  be  reimbursed  by  the  nonappro- 
propriated  fund  activity  to  the  extent  the  Comptroller  General 
shall  determine  that  such  reimbursement  may  be  made  without  unduly 
jeopardizing  the  operation  of  the  activity.  The  bill  exempts  from 
its  provisions  contracts  of  a  nonappropriated  fund  activity  of  a  de¬ 
partment  or  agency  of  the  United  States  which  is  subject  to  suit  in 
its  own  name. 

This  Department  is  in  accord  with  the  purpose  of  the  bill.  However, 
we  do  not  favor  enactment  of  the  bill  as  it  is  presently  drafted. 

The  reasons  for  our  view  and  our  proposed  amendments  to  the  bill 
are  set  forth  in  an  attachment  to  this  report, 
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tration’s  program. 

Sincerely,  Clifford  M.  Hardin,  Secretary. 

ATTACHMENT  TO  S.  980 

conduct  some  revenue-producing  activity  or  collect  dura  a 
fees  which  support  their  open b< sKch 
manly  designed  to  cover  these  perip  ,  y  which  are  consid- 

as  officers’  clubs,  post  exchanges  and  ships  -to  ,  States  and 

ered  by  the  courts  to  be  instrumentalities  oi  the  unit  T 

yet  are  "“‘^I^w^TSowct^  to  Department  has  a  num- 
berlff'noiiappVopiiated  fund  activities  which  may  be  affected  by  the 

^rNonappropidated^fund  “activities’’  condtmt^man^^d^theh^functioM 

through  contracts  with  third  pai  i  •  '  .  Under  the  present 

and  other  disputes  will  anse  under  contracts.  Unde  tne  1  ^ 

law,  a  person  who  has  a Sforam ta  wSto s«k  redtess  Lgainst 
ihe^‘ ‘ activity”  o.’tlie  United  the 

sovereign  immunity  bars  contract  suits  c wee  y  §  40  (E  D  ya. 

itself.  Edelstein  v .  South  Post  >  a  /  Uncommissioned 

1951 ):  American  Commercwl  Co.  v.U.S.UJJicers  ana 

-  22MS 

SSEfiSS 

Sla,l96&yy i^fci^SSPF.adT^W, 

1950);  Kyer  v.  United  States,  177  Ut.  uis. 

ceri.  denied,  387  U.S.  929  (1967).  cont-raut  with  nonappropriated 

These  rules  have  eft  persons  who  contact  with  n ow aPP^  ^ 

fund  “activities”  without  (Congress  has  waived  the  immunity 

rights  under  the  conti  acts.  Since  g  deal  with  its  depart- 

tSsan™ci^ 

contracts  of  activities  which  this  D  p*  (Munlovees  for  recreational 
control,  such  as  informal  association  ctatesysi10uld  not  be  liable 


8 


There  are  other  statutes  administered  by  this  Department  (e.g., 
the  Agricultural  Marketing  Agreement  Act  of  1937,  as  amended, 

7  U.S.C.  601  et  seq.;  and  the  Cotton  Research  and  Promotion  Act, 

7  U.S.C.  2101  et  seq.)  that  authorize  the  carrying  out  of  specified 
activities  by  designated  agencies  of  the  Secretary  of  Agriculture  but 
expressly  limit  the  source  of  funds  that  may  be  used  to  defray  the 
expenses  of  such  activities.  Thus,  under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  the  expenses  of  the.  agencies 
appointed  to  administer  marketing  order  programs  (including  those 
for  carrying  out  the  Department’s  responsibilities  with  respect  to  the 
control  and  disposition  of  certain  surplus  pools  of  regulated  commodi¬ 
ties,  and  marketing  research  and  development  projects,  including  paid 
advertising  for  specified  commodities),  are  required  (7  U.S.C.  608c 
(6)  (I)  and  610(b)(2)  (ii))  to  be  paid  from  proceeds  of  such  pools  or 
from  funds  collected  pursuant  to  the  applicable  marketing  order  pro¬ 
grams  by  way  of  handler  assessments.  Similarly,  under  the  Cotton 
Research  and  Promotion  Act,  the  funds  to  cover  expenses  for  carrying  || 
out  authorized  activities  of  the  Cotton  Board  are  to  be  derived  solely  fl 
from  assessments  on  producers  collected  pursuant  to  the  Cotton 
Research  and  Promotion  Order  (7  CFR  part  1205)  effective  there¬ 
under.  In  this  connection,  section  2118  of  the  Cotton  Research  and 
Promotion  Act  provides  as  follows: 

“There  is  hereby  authorized  to  be  appropriated  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated  such  funds  as  are  necessary 
to  carry  out  the  provisions  of  this  Act.  The  funds  so  appropriated  shall 
not  be  available  for  the  payment  of  the  expenses  of  expenditures  of 
the  Cotton  Board  in  administering  any  provisions  of  any  order  issued 
pursuant  to  the  terms  of  this  Act.” 

The  Department  of  Agriculture  also  has  extensive  inspection  and 
grading  programs,  administered  by  the  Department,  which  are 
financed  out  of  nonappropriated  funds  obtained  from  user  fees.  These 
are  principally  effective  under  the  Agricultural  Marketing  Act  of 
1946,  7  U.S.C.  1622(h)  et  seq.  Under  these  programs  inspection  and 
grading  service  is  provided  to  eligible  persons  on  the  basis  of  express 
or  implied  contracts  and  such  activities  presumably  would  also  be 
covered  by  the  bill.  Some  such  programs  are  administered  on  a 
Federal-State  cooperation  basis,  and  the  additional  question  could 
arise  as  to  whether  a  contract  made  between  a  State  inspection  agency  ™ 
and  an  individual  to  provide  inspection  or  grading  under  such  a 
Federal-State  arrangement  would  give  rise  to  potential  liability 
against  the  United  States. 

While  this  Department  does  not  object  to  the  purpose  of  the  bill 
as  applied  to  these  programs,  attention  is  directed  to  these  situations 
because  of  the  potential  charges  against  the  Treasury  which  could 
arise  due  to  the  bill,  if  enacted. 

We  believe,  however,  that  the  bill  should  be  revised  so  as  to  state 
more  clearly  the  intended  coverage  of  the  bill  and  to  avoid  latent 
ambiguity  which  now  appears  to  be  present  in  the  bill. 

As  the  bill  is  written,  it  is  not  clear  what  is  meant  by  a  contract 
with  a  nonappropriated  fund  “activity”.  As  previously  stated,  post 
exchanges  and  the  like  have  been  held  to  be  “instrumentalities”  of 
the  United  States.  They  are  immune  from  suit  because  of  such  status, 
not  because  of  their  “activity”.  We,  therefore,  suggest  that  the  key 
wording  describing  these  contracts  be  amended  to  read  “*  *  *  an 
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express  or  implied  contract  with  a  department  or  agency  of  the  United 
States  or  an  agency  or  instrumentality  thereof  with  respect  to 

the  following  amendments  to 

S.  980:  .  ,  ,  u 

1.  At  page  1,  lines  5  to  9,  and  at  page  2,  lines  2  to  6,  delete  or 
the  purpose  of  this  paragraph,  an  express  or  implied  contract  with  a 
nonappropriated  fund  activity  of  or  under  the  United  States  oi 
department  or  agency  of  the  United  States  shall  be  considered  an 
express  or  implied  contract  with  the  United  States.’  ”  and  substitute 
therefor  the  following:  “For  the  purpose  of  this  paragiaph  an  ex¬ 
press  or  imphed  contract  with  a  department  or  agency  of  the  United 
States  or  an  agency  or  instrumentality  thereof  with  respect  to  c 
nonappropriated  fund  activity  thereof,  shah  be  considered  an  express 

or  imphed  contract  with  the  United  States.  i  iptp 

2.  At  page  2,  lines  13  to  15,  and  at  page  3,  lines  13  to  15  delete 
“by  a  nonappropriated  fund  activity  of  or  under  the  United  States 
or  a  department  or  agency  of  the  United  States  an 

therefor ‘‘by  a  department  or  agency  of  the  United  States  or  an  agency 
or  instrumentality  thereof  with  respect  to  a  nonappropriated  fund 

“tllllneTlh  and  21  on  page  2  delete  the  word  and 

substitute  therefor  “department  or  agency  of  the  United  States  or 
an  agency  or  instrumentality  thereof  with  respect  to  a  nonappropn 

ated  ^ttl^1at|e ^lines '  9  to  11,  delete  “with  a  nonappropriated  fund 
activity  of  or  under  the  United  States  or  a  department  or  agency  of 
the  United  States”  and  substitute  therefor  with  a  department  o 
agency  of  the  United  States  or  an  agency  or  instrumentality  thereof 
with  respect  to  a  nonappropriated  activity  thereof  . 


Department  of  the  Air  Force, 

Washington,  September  24,  WbU. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives. 

Dear  Mr.  Chairman:  This  refers  to  your  request  to  Secretary 

of  Defense  for  the  views  of  the  Department  of  Df,e1^eTT^  fVg^te! 
to  S.  980,  91st  Congress,  an  act  to  provide  courts  of  the  Un  ted  State 
with  jurisdiction  over  contract  claims  against  nonappropriated  fu 
activities  of  the  United  States,  and  for  other ■  purpose 
of  Defense  has  delegated  to  the  Department  of  the  Air  Force  tde  re 
snonsibility  for  expressing  the  views  of  the  Department  of  Dete  • 
PThe  Durnose  of  S  980  is  to  amend  title  28,  United  States  Code,  to 
confer  furldiction  on,  and  authorize  suits  to  be  brought .  agmnst .  the 
United  States  in,  the  United  States  district 

Claims  on  causes  of  action  arising  out  of  contracts  entered  y 

nonappropriated  fund  instrumentalities  of  or  under  the  United  btates 
or  a  department  or  agency  of  the  United  States.  It  thus  would  afford 
a  remedy  to  sue  and  recover  on  a  contract  or  a  nonappropnated  fund 
Instrumentality  of  the  United  States  where  no  such  remedy  now 
exists.  The  bill  would  also  amend  the  Supplemental  Appropriation 
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Act  1957  (31  U.S.C.  724a)  to  specifically  provide  for  the  payment 
■of  judgments  and  compromise  settlements  against  the  United  States 
arising  out  of  a  contract  entered  into  by  a  nonappropriated  fund 
instrumentality,  and  to  specify  that  the  United  States  would  be 
reimbursed  from  the  fund  to  the  extent  the  Comptroller  General 
determines  such  reimbursement  would  not  jeopardize  its  operation. 

The  bill  would  apply  to  civil  actions  initiated  or  pendmg  on  or  alter 
the  date  of  its  enactment  if  the  basis  for  the  action  did  not  occur 
more  than  6  years  prior  to  the  date  of  enactment,  notwithstanding 
determinations  before  the  date  of  enactment  that  the  courts  involved, 
lacked  jurisdiction.  In  addition,  the  bill  provides  that  it  would  not 
applv  where  a  nonappropriated  fund  of  the  United  States  is  subject 
to  suit  in  its  own  name  under  any  other  provision  of  law. 

Since  activities  supported  from  nonappropriated  funds  are  earned, 
on  under  many  departments  and  agencies,  of  the  United.  States,  the 
effect  of  the  bill  would  be  Government-wide  in  its  implications  and 
effects.  These  activities,  which  cannot  be  supported  by  appropriated  ^ 
funds,  must  be  financed  by  certain  revenue-producing  activities  of  t  re 
department  or  agency  concerned.  With  respect  to  the  Department  o 
Defense,  nonappropriated  funds  support  certain  welfare,  comfort,  an 
recreational  needs  of  military  personnel,  and  civilian  personnel  m 
proper  cases,  which  cannot  be  provided  for  by  appropriated,  funds. 

The  legal  status  of  a  nonappropriated  fund  is  that  of  a  Federal  in¬ 
strumentality.  This  status  confers  on  the  instrumentality  the  same 
privileges  ancl  immunities  that  belong  to  the  Federal  Government,  one 
of  the  more  important  of  which  is  freedom  from  suit  unless  consent 
thereto  has  been  granted  by  Congress.  .  .  . 

At  the  present  time,  neither  the  nonappropriated  fund  instrumental¬ 
ity  nor  the  United  States  is  amenable  to  suit  in  the  U.S.  district  courts 
or  the  Court  of  Claims  on  causes  of  action  arising  from  contracts  of 
such  activities  (Court  of  Claims,  Borden  v.  United  States,  116  F.  Supp. 

873  (Ct.  Cl.  1953);  Pulaski  Cab  Company  v.  United  States,  157  it. 
Supp.  955  (Ct.  Cl.  1958) ;  Federal  district  court,  Edelstem  v.  South  Post 
Officers  Club,  118  F.  Supp.  40  (E.  D.  Va.  1951)).  A  nonappropriated 
fund  instrumentality  may  not  be  sued  because  it  has  a  privileged  status 
as  an  integral  part  of  a  department  or  agency  of  the  United  States  and  ^ 
is  not  subject  to  suit  unless  consent  thereto  has  been  granted  by  Con-  ^ 
gress.  The  United  States  cannot  be  sued  because  obligations  arising 
out  of  contracts  between  the  nonappropriated  fund  instrumentalities 
and  private  individuals  are  not  liabilities  of  the  United  States.  S.  980 
would  correct  this  anomalous  situation  which  stems  from  lack  of  juris¬ 
diction  of  courts  to  try  actions  arising  from  contracts  of  nonappro¬ 
priated  fund  instrumentalities.  , 

In  the  Borden  case,  cited  above,  the  Court  of  Claims  suggested 
that  Congress  be  asked  to  legislate  on  the  subject  and  make  either 
the  nonappropriated  fund  instrumentality  or  the  United  States  sub¬ 
ject  to  suit.  The  alternative  adopted  by  S.  980  is  to  make  the  United 
States  subject  to  suit  on  a  contract  entered  into  by  a  nonappropri¬ 
ated  fund  instrumentality.  This  Department  believes  that  this  is  the 
preferable  approach  since  it  is  consistent  with  the  concept  that  the 
nonappropriated  fund  instrumentality  is  conducting  a  governmental 
function.  ...  . 

There  appear  to  be  no  policy  grounds  justifying  nonappropriated 
fund  instrumentalities  in  continuing  to  claim' absolute  immunity  from 
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piSfof  Defense, ^asno"  objection'to  tK  purpose  of  S.  980, 
the  bill  has  certain  objectionable  features.  initi- 

For  example,  section  2  of  the  bill  ™«ld  appgj  ?  “nactment  «  the 
ated  or  pending  on  or  after  the  date  ol  e  t]um  6  years 

matters  giving  rise  to  the  civil  10^ ‘  ld  permit  suits  to  be  brought 
prior  to  the  date  of  enactment.  Ih  1  i  , ractual  claims  that 

Lainst  the  United  States  even  with  respect  to  contractual  cia 

hfd  been  otherwise  disposed  of  prior  t< U he  e enactment  if^ 

sumably,  if  the  statute  of  limitations  i  n  ,  f  ^  the  pulaski 

i  tr actual  claims  arising  on  or  after  the  ^ftt?cetl^®tu^ee  °nd  scope  of  the 

nonappropriatecl  funds  Xch  would  be  ^priafed^umi  instruXiUlt- 

csfablisbed, 

ssstva  s  *i?:S-SE"is  r.  r 

depart"  iigcncy 

department  or  agency  concerned  ■  aiso  recommended 

substitution  of  “instrumentality  for  activity  is  also  bm> 

on  page  2,  lines  13  and  21,  and  ™  page  3  /ines  10  and  13  o 

S  980  would  not  apply  where  the  right  to  sue ,  ana^reco^.  ^  ^ 
under  present  law,  for  example  (1)  against  th  TT  S  C  1757 

)  own  name,  as  is  the  case  with  Federal  credit  umo  ^  Tennessee 
(2)) ;  (2)  against  the  agency,  « .is the-  States, 

Valley  Authority  (16  U.o.U.  »dictDU ,  +vip  Veterans’  Canteen  Service. 

mmmmm 

can  be  made  by  a  nonappropnated  fund  tc >  the  U  tdirt  <>f  the 

unduly  jeopardizing  its  operations  should  be  mad  Y  the  fund 

department  or  agency  having  know  e  ge  o  vt  the  present  time, 
involved  rather  than  by  the  Comptroller General  At  ««  P dependent 
the  Comptroller  General  is  not  autho  .zed  o  < ion, 1  net  1 

—  the  operation  of 
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the  military  exchanges,  specifically  precluded  the  Comptroller  General 
from  any  real  accounting  or  independent  audit  of  exchanges  so  long 
as  the  military  services  have  annual  audits  conducted  by  certified 
public  accounting  firms.  This  is  the  system  that  is  in  effect  today. 

S.  980  does  not  specifically  provide  that  the  provisions  of  the  so- 
called  Wunderlich  Act  (act  of  May  11,  1954,  ch.  199,  41  U.S.C.  321, 
322)  are  applicable  to  contracts  of  nonappropriated  fund  instrumen¬ 
talities  of  the  United  States  with  respect  to  the  judicial  review  of 
administrative  decisons.  In  order  to  eliminate  any  doubt  on  this  point, 
it  is  suggested  that  a  new  section  be  inserted  in  the  bill  to  clarify  this 

point.  .  _  _ 

As  a  technical  drafting  matter,  it  is  noted  that  on  page  2,  line  8r 
the  citation  “31  U.S.C.  724(a)”  should  read  “31  U.S.C.  724a  . 

While  the  Department  of  the  Air  Force,  on  behalf  of  the  Depart¬ 
ment  of  Defense,  agrees  with  the  general  purpose  of  S.  980,  it  recom¬ 
mends  that  it  be  amended  as  indicated  in  order  to  accomplish  better 

its  intended  purpose.  _  . 

This  report  has  been  coordinated  within  the  Department  of  Defense 
hi  accordance  with  procedures  prescribed  by  the  Secretary  of  Defense. 

The  Bureau  of  the  Budget  advises  that,  from  the  standpoint  of  the 
administration’s  program,  there  is  no  objection  to  the  presentation 
of  this  report  for  the  consideration  of  the  committee. 

Sincerely, 

Spencer  J.  Schedler, 
Assistant  Secretary  of  the  Air  Force . 


Comptroller  General  of  the  United  States, 

Washington,  D.C.,  August  27,  1969. 

B-145809. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  letter  of  July  17, 
1969,  in  which  you  requested  an  expression  of  our  views  on  S.  980, 
which  would  provide  courts  of  the  United  States  with  jurisdiction 
over  contract  claims  against  nonappropriated  fund  activities  of  the 
United  States. 

We  have  no  special  information  as  to  the  desirability  of  the  proposed 
legislation.  Therefore,  we  do  not  make  any  recommendation  on  the 
merits  of  its  enactment. 

We  do  have  some  concern,  however,  as  to  that  part  of  the  bill 
which  provides  that  the  activity  shall  reimburse  the  United  States 
for  a  judgment  or  compromise  settlement  paid  by  the  United  States 
“to  the  extent  the  Comptroller  General  of  the  United  States  deter¬ 
mines  that  a  reimbursement  may  be  made  without  unduly  jeopardizing 
the  operation  of  such  activity.”  The  bill  does  not  provide  any  guide¬ 
lines  for  consideration  in  making  such  a  determination. 

Also  as  noted  in  our  reports  dated  June  13,  19C1,  and  May  6, 
1963,  B-145809,  to  your  committee  on  the  somewhat  related  bills, 
H.R.  840,  87th  Congress,  and  H.R.  547,  88th  Congress,  respectively, 
“*  *  *  the  operations  of  many  of  such  activities  are  not  subject  to 
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the  laws,  regulations,  or  other  safeguards  applicable  to  Government 
agencies,  arenot  subject  to  Government  audit  and  are  not  accountable 

t0 Undl/thTcircumstances  it  is  suggested  that  the  hill  provide  that 
the  Comptroller  General’s  determination  as  to  reimbursement  be 
made  r  iis  discretion  upon  written  findings  and  recommenda  ions 
made  by  the  head  of  the  department,  agency  or  independent  estab¬ 
lishment  concerned.  Compare  the  recommend ations  made  by  the 
of  the  Air  Force  Judge  Advocate  General  and  the 

•Office  of  the  Secretary  of  the  Air  Force  on  pages  197  and  199  of  the 
hearings  before  the  Subcommittee  on  Improvements  m  Judicial 
Machinery  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  90th 
Congress,  second  session,  on  S.  3163. 

Sincerely  yours,  R  R  ^ELLER 

(For  the  Comptroller  General  of  the  United  States). 


Changes  in  Existing  Law 

In  compliance  with  clause  3  of  rule  XIII  of  the  House  of  Representa¬ 
tives  tWe  is  printed  below  in  roman  existing  law  m  which  no  change 
is  proposed  by  the  bill  as  reported.  Matter  proposed  to  be  stricken 
byP[he  bffi  as  reported  is  enclosed  in  black  brackets.  New  language 
proposed  by  the  bill  as  reported  is  printed  m  italic. 

TITLE  28,  UNITED  STATES  CODE 

Chapter  85-DISTRICT  COURTS;  JURISDICTION 

******* 

§  1346.  United  States  as  defendant 

(a)  The  district  courts  shall  have  original  jurisdiction,  concurrent 
with  the  Court  of  Claims,  of: 

*  *  *  *  *  *  * 

I  )  (6)  Any  other  civil  action  or  claim  against  the  United  States, 

not  exceeding  $10,000  in  amount,  founded  either  upon  the  Con¬ 
stitution,  or  any  Act  of  Congress,  or  any  regulation  of  an  execu¬ 
tive  department,  or  upon  any  express  or  implied  contract  with 
the  United  States  or  for  liquidated  or  unliquidated  damages  in 
cases  not  sounding  in  tort.  For  the  purpose  of  this  paragraph  and 
expressed  or  implied  contract  with  the  Army  and  Air  Force  Exchange 
Service  Navy  Exchanges,  Marine  Corps  Exchanges,  Coast  Guard 
Exchanaes  or  Exchange  Councils  of  the  National  Aeronautics  (ind 
Space  Administration  shall  be  considered  an  express  or  implied 
contract  with  the  United  States. 
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Chapter  91— COURT  OF  CLAIMS 

r  1491.  Claims  against  United  States  generally;  actions  involving 
Tennessee  Valley  Authority 

The  Court  of  Claims  shall  have  jurisdiction  to  render  judgment 
unon  anv  claim  against  the  United  States  founded  either  upon  the 
Constitution,  or  any  Act  of  Congress,  or  any  regulation  of  an  executive 
department,  or  upon  any  express  or  implied  contract  with  the  United 
States  or  for  liquidated  or  unliquidated  damages  m  cases  not  sounding 
in  tort  For  the  purpose  oj  this  paragraph  an  express  or  implied  contract 
with  the  Army  and  Air  Force  Exchange  Service,  Navy  Exchanges,  Marine 
Corps  Exchanges,  Coast  Guard  Exchanges,  or  Exchange  Councils  oj  the 
National  Aeronautics  and  Space  Administration. 


Section  1302  of  the  Supplemental  Appropriation  Act,  1957 

(31  U.S.C.  §  724a) 

&  1302.  There  are  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  and  out  of  the  postal  revenues,  respec¬ 
tively,  such  sums  as  may  hereafter  be  necessary  for  the  payment, 
not  otherwise  provided  for,  as  certified  by  the  Comptroller  General, 
of  final  judgments,  and  awards  and  compromise  settlements  (not 
in  excess  of "$100, 000,  or  its  equivalent  in  foreign  currencies  at  the 
time  of  payment,  in  any  one  case)  which  are  p  iyablo  m  mcona  nce 
with  the  terms  of  sections  2414,  2517,  2672,  or  2677  of  title  28,  United 
States  Code,  together  with  such  interest  and  costs  as  may  be  speci¬ 
fied  in  such  judgments  or  otherwise  authorized  by  law:  Provided, 
That  whenever  a  judgment  of  a  district  court  to  which  the  provisions 
of  section  2411(b)  of  title  28,  United  States  Code,  apply,  is  payable 
from  this  appropriation,  interest  shall  be  paid  thereon  only  when 
such  judgment  becomes  final  after  review  on  appeal  or  petition  by 
the  United  States,  and  then  only  from  the  date  of  the  filing  of  the 
transcript  thereof  in  the  General  Accounting  Office  to  the  date  of  the 
mandate  of  affirmance  (except  that  in  cases  reviewed  by  the  Supreme 
Court  interest  shall  not  be  allowed  beyond  the  term  of  the  Court 
at  which  the  judgment  was  affirmed):  Provided  further,  That  when¬ 
ever  a  judgment  rendered  by  the  Court  of  Claims  is  payable  from 
this  appropriation,  interest  payable  thereof  in  accordance  with  sec¬ 
tion  2516(b)  of  title  28,  United  States  Code,  shall  be  computed  from 
the  date  of  the  filing  of  the  transcript  thereof  in  the  General  Accounting 
Office-  Provided  further,  That  any  judgment  or  compromise  settlement 
aqainst  the  United  States  arising  out  of  an  express  or  implied  contract 
entered  into  by  the  Army  and  Air  Force  Exchange  Service,  Navy  Ex¬ 
changes,  Marine  Corps  Exchanges,  Coast  Guard  Exchanges,  or  Exchange 
Councils  of  the  National  Aeronautics  and  Space  Administration  sfl-uh  be 
paid  in  accordance  with  this  section  and  sections  2flf,  251/ ,  and  2518 
of  title  28,  United  States  Code,  and  such  instrumentality  shall  reimburse 
the  United  States  for  a  judgment  or  compromise  settlement  paid  by  the 
United  States. 
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S.  980 

[Report  No.  91-933] 


IN  THE  HOUSE  OE  REPRESENTATIVES 

July  1, 1969 

Referred  to  the  Committee  on  the  Judiciary 
March  23, 1970 

Reported  with  amendments,  committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  and  ordered  to  be  printed 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 
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AN  ACT 

provide  courts  of  tlie  United  States  with  jurisdiction  over 
contract  claims  against  nonappropriated  fund  activities  of  the 
United  States,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Congress  assembled, 
That  (a)  section  1346(a)  (2)  of  title  28,  United  States 
Code,  is  amended  by  adding  at  the  end  thereof  the  following 
new  sentence*  aE or  the  purpose  of  this  paragiaph,  an  ex 
press  or  implied  contract  with  a  nenapiprepriated  W  ac¬ 
tivity  et  or  und-er  the  United  States  or  a  department  or 
ageeey  ^  the  United  States  the  Army  and  Air  Force  Ex¬ 
change  Service,  Navy  Exchanges,  Marine  Corps  Exchanges, 
Coast  Guard  Exchanges,  or  Exchange  Councils  of  the  Na- 
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tional  Aeronautics  and  Space  Administration  shall  be  con¬ 
sidered  an  express  or  implied  contract  with  the  United 

States.”. 

(b)  The  first  full  paragraph  of  section  1491  of  title  28, 
United  States  Code,  is  amended  by  adding  at  the  end  thereof 
the  following  new  sentence:  “For  the  purpose  of  this  para¬ 
graph,  an  express  or  implied  contract  with  a  uonaj 
ftmfi  activity  of  or  under  the  United  States  or  a 
e*  ageney  ef  the  United  States  the  Army  and  Air  Force 
Exchange  Service,  Navy  Exchanges,  Marine  Corps  Ex¬ 
changes,  Coast  Guard  Exchanges,  or  Exchange  Councils  of 
the  National  Aeronautics  and  Space  Administration  snail  be 
considered  an  express  or  implied  contract  with  the  United 

States.”. 

(c)  Section  1302  of  the  Supplemental  Appropriation 
Act,  1957  (70  Stat.  694;  31  U.S.C.  724(a)  ),  is  amended 
by  adding  immediately  before  the  period  at  the  end  thereof 
the  following  new  proviso:  “ Provided  further,  That  any 
judgment  or  compromise  settlement  against  the  United 
States  arising  out  of  an  express  or  implied  contract  entered 
into  by  a  n  on  appropriated  fund  activity  of  or  under  the 
United  States  or  a  department  or  agency  of  the  United 
Statesy  the  gl rmy  and  Air  Force  Exchange  Service,  Navy 
Exchanges,  Marine  Corps  Exchanges,  Coast  Guard  Ex¬ 
changes,  or  Exchange  Councils  of  the  National  Aeronautics 
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6 

7 

8 
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12 

13 


1  and  Space  Administration,  shall  be  paid  in  accordance  with 

2  this  section  and  sections  2414,  2517,  and  2518  of  title  28, 

3  United  States  Code,  and  such  ftetivity  instrumentality  shall 

4  reimburse  the  United  States  for  a  judgment  or  compromise 

5  settlement  paid  by  the  United  States  to  the  extent  the 
Ueneraf  of  the  United  States  determines  that 

may  he  made  without  unduly  jeopardizing 
sueh  aetivitydh  States  A 

Sec.  2.  (a)  In  addition  to  granting  jurisdiction  over 

40  suits  brought  after  the  date  of  enactment  of  this  Act,  the 
44  provisions  of  this  Act  shall  also  apply  to  claims  and  civil 

actions  dismissed  before  or  pending  on  the  date  of  enact¬ 
ment  of  this  Act  if  the  claim  or  civil  action  is  based  upon 

44  a  transaction,  omission,  or  breach  that  occurred  not  more 

45  than  six  years  prior  to  the  date  of  enactment  of  this  Act. 

41  (b)  The  provisions  of  subsection  (a)  of  this  section 
41  shall  apply  notwithstanding  a  determination  or  judgment 
43  made  prior  to  the  date  of  enactment  of  this  Act  that  the 
19  United  States  district  courts  or  the  United  States  Court  of 

Claims  did  not  have  jurisdiction  to  entertain  a  suit  on  an 

21  express  or  implied  contract  with  a  nonappropriated  fund 

22  activity  of  or  under  the  United  States  or  a  department  or 

23  agency  of  the  United  States?  instrumentality  of  the  United 

24  States  described  in  section  1  of  this  Act. 


25 


4 


1  eentraet  entered  inte  by  a  nonappropriated  fund  activity  of 

2  of  unde?  the  Waited  Stores  er  a  department  er  agency  ef 

3  tire  Ifnited  States  which  is  subject  te  suit  in  its  own  name 

4  under  any  ether  precision  ef  lawr 

Passed  the  Senate  June  30,  1969. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 
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HIGHLIGHTS:  Senate  committee  reported^pay  ‘bill.  Senate  passed  land  utilization  "bill. 
Senate  committee  reported  housing  hillT^  Sen.  Scott  praised  fine  work  of  SCS. 

House  passed  surplus  dairy  products  hi. 


DAIRY  PRODUCTS.  Passed  under  Suspension  of 
school  lunch  programs  priority  in  the  use  o: 
This  hill  will  now  he  senyto  the  President, 
indefinitely  postponed  due  to  the  passage  of 


le  rules  S.  2595,  to  give  nonprofit 
^certain  surplus  dairy  products. 

R.  12588,  a  similar  hill,  was 
SA2595.  PP-  H2682-3 


CLAIMS.  Passed  under  suspension  of  the  rules 
U.  S.  with  jurisdiction  over  contract  claims 
activities  of  the  U.  S.  pp.  H2680-2 


S.  980,  to  provide  courts  of  the 
against  nonappropriated  fund 
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CONSERVATION .  The  Merchant  Marine  and  Fisheries  subcommittee  on  Fish  and 
Wildlife  approved  H.  R.  15770,  the  proposed  water  bank  bill.  p.  D322 

[L  SERVICE.  Both  Houses  received  the  annual  report  of  the  Civil  Service 
Lssion  for  1969  (H.  Doc.  91-238).  PP-  H2677,  S5195 

FnnrATlbN  Agreed,  312  to  58,  to  the  conference  report  on  H.  R.  514, 
programs\of  assistance  for  elementary  and  secondary  education.  This/bill  will 

now  be  seirt;  to  the  President,  pp.  H2685-700 

APPROPRIATIONS.  Received  from  the  Budget  Bureau  a  report  UsfcWappropriations 
that  have  beenxapportloned  on  a  basis  which  indicates  a  necessl^r  for  supplementa] 
eeSmates  5  appropriations  to  permit  pay  increases  granted  Pursuant  to  law;  to 

Annr our iati ons  Committee •  p.  H2731  /  ,  „ 

Received  from  the  President  proposed  amendments  to  the/ requests  for 
appropriations  transmitted  in  the  budget  for  fiscal  year/1971,  to  implement 
pollution  abatement  objectives  (H.  Doc.  No.  91-300);  t/Appropriations  Committee. 

AUDITING;  CCC.  Received  fborn  GAO  a  report  on  the  examination  of  financial 
statements  of  the  Commodity KCr edit  Corporation  for/the  fiscal  year  ended  June  30, 
1969  (H.  Doc.  No.  91-301);  t\  Government  Operations  Committee,  p.  H2T31 

COFFEE.  Both  Houses  received  frbm  the  Secretary  of  State  a  draft  of  proposed 
legislation  to  continue  until  the\close  of  September  30,  1973,  the  International 
Coffee  Agreement  Act  of  1968;  to  S^jate  Fop4ign  Relations  and  House  Ways  and 
Means  Committees,  pp.  H2731,  S5162 

SENATE 

FISH,  WILDLIFE,  RECREATION,  MARKETING  ORDERS,  PAPAYAS.  Passed  with  committee 
amendments  S.  3598  to  authorize  Federal  assistance  for  fish,  wildlife,  and 

recreation,  pp.  S5151-52  /  ,  \  ,  . .  .  „ 

Passed  with  committee  amendment  S.  2484  aphorizing  marketing  agreements 

with  respect  to  Hawaiian  papa/as.  pp.  S5152-53 

SALARIES.  The  Committee  on/Post  Office  and  Civil  SeWice  reported  S.  3690, 

Federal  Employees  Salary/Act,  1970  (S.  Rept.  No.  91-7^3) •  P*  85163 

HOUSING.  The  Committee^ on  Banking  &  Currency  reported  aboriginal  bill  S.  3685 
"Emergency  Home  Finahce  Act  of  1970"  (S.  Rept.  No.  91-76l/\  P*  85163 

SCS.  Sen.  Scott  lauded  the  work  of  SCS  in  Pennsylvania  and  iperted  a  summary  of 
agency  activities.  PP*  S5199-5200 

ENVIRONMENT.  /Sen.  Mondale  spoke  on  the  detrimental  aspects  of  eleotric  power 
production  And  inserted  two  articles  suggesting  new  forms  of  power  >^ne  rati  on. 

pp.  S5208/09 


14.  FRA,  RURAL  DEVELOPMENT.  Sen.  Metcalf  submitted  the  petition  of  the  legislature 
of  IdAho  urging  Congress  to  make  additional  appropriation  for  the  Farmers\Home 
Administration,  pp.  S5162-63 
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15374  embodying  the  subcommittee’s  re¬ 
commendations,  a  hearing  was  held  on 
the  bill  on  February  4,  1970.  Representa¬ 
tives  of\  the  Department  of  Justice  ap¬ 
peared  at.  the  hearing  and  stated  that  the 
Departmeht  had  no  objection  to  changes 
recommended  by  the  committee  and  as 
embodied  in  the  bill. 

Section  355 \?f  the  Revised  Statutes, 
which  would  beqmended  by  this  bill,  is 
set  out  in  threeXplaces  in'  the  United 
States  Code — 40  thS-C.  255;  33  U.S.C. 
733;  and  50  U.S.C.\75— and  prohibits 
the  expenditure  of  funds  upon  land  pur¬ 
chased  by  the  United  States  for  a  con¬ 
struction  site  until  the  Attorney  General 
has  approved  the  title  to  that  land.  As 
has  been  noted  this  bill  wou\d  continue 
to  place  the  responsibility  fdr  the  ap¬ 
proval  of  land  titles  in  the  Attorney  Gen¬ 
eral  and  would  further  authorize  the  At¬ 
torney  General  to  delegate  this  title  ap¬ 
proval  responsibility  to  other 
ments  and  agencies  subject  to  his  gene 
supervision  and  in  accordance  with  r 
lations  promulgated  by  him. 

,  The  basic  provisions  of  section  355 
were  enacted  in  1841 — 5  Stat.  469 — and 
have  remained  in  effect  since  that  time. 
At  the  time  of  its-eriginal  enactment  and 
for  a  considerable  time  afterward,  title 
work  was  a  highly  specialized  legal  func¬ 
tion.  Title  opinions  were  based  on  ab¬ 
stracts  prepared  by  the  examining  at¬ 
torney.  These  abstracts  not  only  involved 
a  search  of  the  title  records  but  often 
required  many  extraneous  investigations. 
The  need  for  searches  outside  the 
records  subsequently  became  limited  due 
to  the  fact  that  in  the  first  half  of  the 
20th  century,  the  various  States  im¬ 
proved  their  title  recording  requirements 
and  facilities.  In  the  same  period,  title 
companies  began  preparing  and  certify¬ 
ing  abstracts  for  examining  attorneys. 
More  recently  and  particularly  in  the 
past  20  years,  certificates  of  title  and 
title  insurance  policies  have  largely  dis¬ 
placed  abstracts  and  eliminated  much 
of  the  need  for  record  searches.  In  its 
communication,  the  Justice  Department 
observed  that  these  developments  have 
gradually  changed  much  title  practice  sa 
that  it  now  has  many  of  the  aspects/f 
administration  rather  than  legal  deci¬ 
sionmaking. 

This  bill  provides  for  a  realistic  ad¬ 
justment  of  Government  procedures  to 
meet  modern  conditions.  The  Depart- 
men  in  the  communication  /o  the  Con¬ 
gress  noted  that  this  improvement  in  the 
law  will  also  result  in  certain  economies 
to  the  Government.  Thadproposal  recog¬ 
nizes  the  fact  that  thp  assembly  of  title 
papers,  curative  worfc,  closings  and  re¬ 
lated  title  functions  are  already  per¬ 
formed  by  the  agencies.  The  considered 
use  of  the  aifimority  to  delegate  the 
functions  of  tfie-Attorney  General  will 
have  the  effect  of  avoiding  duplication 
which  now/exists  as  to  some  aspects  of 
title  proraresing  by  the  Government.  It  is 
recommended  that  the  bill,  with  the  com- 
mitteq/amedment,  be  considered  favor¬ 
ably, 

ae  bill  was  ordered  to  be  engrossed 
,id  read  a  third  time,  was  read  the 
fird  time,  and  passed,  and  a  motion  to 
reconsider  was  laid  on  the  table. 


GOLD  AND  SILVER  ARTICLES— 
CONSUMER  PROTECTION 

The  Clerk  called  the  bill  (H.R.  8673)  to 
protect  consumers  by  providing  a  civil 
remedy  for  misrepresentation  of  the 
quality  of  articles  composed  in  whole  ox- 
in  part  of  gold  or  silver,  and  for  other 
purposes. 

Mr.  HALL.  Mr.  Speaker,  I  ask  unani¬ 
mous  consent  that  this  bill  be  passed  over 
Without  prejudice. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Missouri? 

There  was  no  objection. 


PRIVATE  CALENDAR 

The  SPEAKER.  This  is  Private  Calen¬ 
dar  day.  The  Clerk  will  call  the  first 
individual  bill  on  the  Private  Calendar. 


BARBARA  ROGERSON  MARMOR 

The  Clerk  called  the  bill  (S.  533)  toy 
the  relief  of  Barbara  Rogerson  Marmc 
DUNCAN.  Mr.  Speaker,  I  /sk 
nimous  consent  that  this  bilr  be 
passed  over  without  prejudice. 

Thb  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Tenness 


There  wqs  no  objection. 

FRANZ  CHARLES  yFELDMEIER 

The  Clerk  called  the  bill  (S.  614)  for 
the  relief  of  Fran\oharles  Feldmeir. 

Mr.  DUNCAN.  Air.  Speaker,  I  ask 
unanimous  conaent\that  this  bill  be 
passed  over  without  prejudice. 

The  SPEAKER.  Is  there  objection  to 
the  reques/  of  the  gVtleman  from 
Tennessee, 

There /vas  no  objection. 


the  request  of  the  gentleman  from 
Tennessee?  / 

There  was  no  objection.  / 

TO  CONFER  U.S.  CITIZENSHIP  POST¬ 
HUMOUSLY  UPON  L.  CPL.  ANDRE 
L.  KNOPPERT  / 

The  Clerk  called  the ^11  (S.  2363)  to 
confer  U.S.  citizenhip  pbsthumously  upon 
L.  Cpl.  Andre  L.  Krtpppert. 

There  being  nonobjection,  the  Clerk 
read  the  bill  as  follows: 

's.  2363 

Be  it  enactedJiy  the  Senate  and  House  of 
Representative™  of  the  United  States  of  Amer¬ 
ica  in  Congr/ss  assembled,  That  Lance  Cor¬ 
poral  An  doe  L.  Knoppert,  a  native  of  the 
Netherlands,  who  served  honorably  in  the 
United  mates  Marine  Corps  from  December 
28,  196,o  until  his  death  on  May  8,  1969,  shall 
fld  and  considered  to  have  been  a  citizen 
te  United  States  at  the  time  of  his  death. 

,  ^The  bill  was  ordered  to  be  read  a  third 
ame,  was  read  the  third  time,  and  passed, 
and  a  motion  to  reconsider  was  laid  on 
the  table. 

JOSE  LUIS  CALLEJA-PEREZ 

The  Clerk  called  the  bill  (H.R.  1747) 
for  the  relief  of  Jose  Luis  Calleja-Perez. 

Mr.  DUNCAN.  Mr.  Speaker,  I  ask 
unanimous  consent  that  this  bill  be 
passed  over  without  prejudice. 

The  SPEAKER.  Is  there  objection.,  to 
the  request  of  the  gentleman  from  Ten¬ 
nessee? 

There  was  no  objection. 


CORA  S.  VILLARUEL' 


for 


I  ask 
bill  fee 


r_5he  Clerk  called  the  bill  (S.  17 
le  relief  of  Cora  S.  Villaruel. 

Mr.  DUNCAN.  Mr.  Speaker, 
unanimous  consent  that  this 
passed  over  without  prejudice. 

The  SPEAKER  Is  there  objection  to 
the  request  of  the  gentleman  from 
Tennessee? 

There  was  no  objection. 

MICHEL  M.  GOUTMANN 

The  Clerk  called  the  bill  (S.  1934)  for 
the  relief  of  Michel  M.  Goutmann. 

Mr.  DUNCAN.  Mr.  Speaker,  I  ask 
unanimous  consent  that  this  bill  be 
passed  over  without  prejudice. 

The  SPEAKER.  Is  there  objection 
to  the  request  of  the  gentleman  from 
Tennessee? 

There  was  no  objection. 


GLORIA  JARA  HAASE 

The  Clerk  called  the  bill  (H.R.  12959) 
for  the  relief  of  Gloria  Jara  Haase. 

Mr  HALL.  Mr.  Speaker,  I  ask  unani¬ 
mous  consent  that  this  bill  be  passed  over 
without  prejudice. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Mis¬ 
souri? 

There  was  no  objection. 

KIMBALL  BROS.  LUMBER  CO. 

The  Clerk  called  the  bill  (H.R.  13740) 
for  \he  relief  of  Kimball  Bros.  Lumber 
Co. 

Mr.  NpUNCAN.  Mr.  Speaker,  I  ask 
unanimous  consent  that  this  bill  be 
passed  ovei, without  prejudice. 

The  SPEAKER.  Is  there  objection  to 
the  request  oKthe  gentleman  from  Ten¬ 
nessee? 

There  was  no  objection. 


DR.  ANTHONY' 


WU  HIP 

The  Clerk  called  the  bill  (S.  1963)  for 
the  relief  of  Wu  Hip. 

Mr.  DUNCAN.  Mr.  Speaker,  I  ask 
unanimous  consent  that  this  bill  be 
passed  over  without  prejudice. 

The  SPEAKER.  Is  there  objection  to 


MASTRIAN 

The  Clerk  called  the'bjll  (H.R.  15760) 
for  the  relief  of  Dr.  Anthony  S.  Mastrian. 

Mr.  HALL.  Mr.  SpeakerNl  ask  unani¬ 
mous  consent  that  this  bill  bespassed  over 
without  prejudice. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Mis¬ 
souri?  \ 

There  was  no  objection.  \ 
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UMENTATION  OF  THE  VESSEL 
:EST  WIND"  WITH  FULL  COAST¬ 
WISE  PRIVILEGES 
TheCSLerk  called  the  bill  (S.  1177)  to 
authorizethe  documenation  ofthevessel 
West  Winds  as  a  vessel  of  the  United 
States  with  coastwise  privileges. 

Mr  DUNCAN.  Mr.  Speaker,  I  ask 
unanimous  consent  that  this  bill  be 
passed  over  without  prejudice. 

The  SPEAKER.  there  objection  to 
the  request  of  the  gentleman  from  Ten- 
nessee? 

There  was  no  objection.  _ _ 

The  SPEAKER.  This  concludes  the  call 
of  the  Private  Calendar. 


PERMISSION  for  subcommittee 
OlfGOVERNMENT  PROCUREMENT, 
SELECT  COMMITTEE  ON  SMALL 
BUSINESS,  TO  SIT  during  gen¬ 
eral  DEBATE  TODAY 

ask 


America  in  Congress  assembled,  That  (a) 

Of  title  28  mltjO 

Code,  is  amended  by  adding  at  the  end  there 
of  the  following  new  sentence.  For  the 
purpose  of  this  paragraph,  an  express  or 
implied  contract  with  the  Army  and  Air 
Force  Exchange  Service,  Navy  Exchanges, 
Marine  Corps  Exchanges,  Coast  Guard  Ex 
changes,  or  Exchange  Councils  of  the  Na 
tional  Aeronautics  and  Space  Admimstratio 
shall  be  considered  an  express  _ot  implied 
contract  with  the  United  States.”. 

(b)  The  first  full  paragraph  of  section 
1491  of  title  28,  United  States  Code,  is 
amended  by  adding  at  the  end  thereof  the 
following  new  sentence:  “For  the  PJ^0S® 
this  paragraph,  an  express  or  implied  con¬ 
tract  with  the  Army  and  Air  Force  Exchange 
Service,  Navy  Exchanges,  Marine  Corps  Ex¬ 
changes,  Coast  Guard  Exchanges,  or  Ex¬ 
change  Councils  of  the  National  Aeronautics 
and  Space  Administration  shall  be  considered 
an  express  or  implied  contract  with  the 

United  States.”.  , 

(c)  Section  1302  of  the  Supplemental  Ap¬ 
propriation  Act,  1957  (70  Stat.  694;  31U.S.C. 
724(a) ) ,  is  amended  by  adding  immediately 
before  the  period  at  the  end  thereof  the 

_ 1 1  DvA 


Adams 

Ashley 

Ayres 

Baring 

Beall,  Md. 

Blackburn 

Bolling 

Brown,  Calif. 

Broyhill,  N.C. 

Cabell 

Carey 

Casey 

Chappell 

Clark 

Clausen, 

Don  H. 
Clawson,  Del 
Clay 
Conable 
Daddario 
Dawson 
Dent 

Dickinson 
Diggs 


[Roll  No.  64] 

Evans,  Colo. 

Feighan 

Fulton,  Pa. 

Gallagher 

Goldwater 

Gray 

Green,  Oreg. 
Hagan 
Halpem 
Hanna 
Harsha 
Hastings 
Hebert 
Horton 
Johnson,  Pj 
Kastenmeier 
Kirwan 
Lennoi 
Lowepstein 
Luj: 

Lu/ens 
ICCarthy 
tiller,  Calif. 
/Mollohan 


Moorhead 
Morton 
Murphy,  N.] 
O’Hara 
Ottinger  y 
Philbin/ 
Pollocji 
Powe 
Rev 


.fostenkowski 
it  Germain 
St.  Onge 
Scheuer 
Schneebeli 
Taft 

Teague,  Calif. 
Tunney 
Vander  Jagt 
Waldle 
Whalley 
White 
Wiggins 
Wilson,  Bob 


Mr.  CORMAN.  Mr.  Speaker,  I  ask  following  ngW  proviso:  “Provided  further, 
unanimous  consent  that  the  Subcom-\  t  any  judgmenjt  or  compromise  settle- 
mittee  on  Government  Procurement  of  toent  against  the  United  States  arising  out 
theSelect  Committee  on  Small  Business  S,.an  express  or_im^d_co^w 


The  SPEAKER.  On  this  rollcall  359 
Members/nave  answered  to  their  names, 

By  /Unanimous  consent,  further  Pio- 
ceedfngs  under  the  call  were  dispensed 


may  be  permitted  to  sit  today  duiing 

general  debate.  ,  .  , .  . 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Cali¬ 
fornia? 

There  was  no  objection. 


PERMISSION  FOR  COMMITTEE  ON 
RULES  TO  FILE  PRIVILEGED  RE¬ 
PORTS 


(_)I  clii  CAjji  ooo 

into  by  the  Army  and  Air  Force  Exchange 
Service,  Navy  Exchanges,  Marine  Corps  Ejr- 
chang'fes,  Coast  Guard  Exchanges,  or  Exchange 
Council  of  the  National  Aeronautics/and 
Space  Administration,  shall  be  paid  in .  ac¬ 
cordance  With  this  section  and  sections  2414, 
2517,  and  3518  of  title  28,  United  States 
Code,  and  suhh  instrumentality  shall  reim¬ 
burse  the  United  States  for  a  judgment  or j 


Mr.  COLMER.  Mr.  Speaker,  I  ask 
unanimous  consent  that  the  Committee 
on  Rules  may  have  until  midnight  to- 
night  to  file  certain  privileged  reports. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Mis¬ 
sissippi? 

There  was  no  objection. 


compromise  sett 
States.” 

Sec.  2.  (a)  In  addition 
diction  over  suits  brqugh 
enactment  of  this  Act\t 
Act  shall  also  apply  Xo 
actions  dismissed  bef 
date  of  enactment  <A  th 


iment  paid  by  the  United 


granting  juris- 
,4fter  the  date  of 
provisions  of  this 
claims  and  civil 
>r  pending  on  the 
.Act  if  the  claim 


PERMISSION  FOR  COMMITTEE  ON 

INTERSTATE  AND  FOREIGN  COM¬ 
MERCE  TO  FILE  REPORT 

Mr.  STAGGERS.  Mr.  Speaker,  I  ask 
unanimous  consent  that  the  Committee 
on  Interstate  and  Foreign  Commerce 
may  have  until  midnight  tonight  to  file, 
a  report  on  H.R.  1124. 

The  SPEAKER.  Is  there  objection, 
the  request  of  the  gentleman  from  west 
Virginia? 

There  was  no  objection. 


or  civil  action  is  bdsed  upon  a  transaction, 
omission,  or  breach  that  occurred  not  more 
than  six  years  ppior  to  the  date\>f  enactment 

of  this  Act.  /  v  ,  , 

(b)  The  provisions  of  subsectrqn  (a)  of 
this  section's shall  apply  notwithstanding  a 
determination  or  judgment  made  prior  to 
the  date/of  enactment  of  this  Act  that  the 
United/States  district  courts  or  the  United 
State/  Court  of  Claims  did  not  have  jux^s- 
dicUon  to  entertain  a  suit  on  an  express 
implied  contract  with  a  nionappropriati 
fnd  instrumentality  of  the  United  States 
'described  in  section  1  of  this  Act. 


JURISDICTION  OF  U.S. 
NONAPPROPRIATED  Ff 
ITY 


COURTS— 
ACTIV- 


Tlie  SPEAKER.  Is  a  second  de¬ 
manded? 

Mr.  FISH.  Mr.  Speaker,  I  demand  a 
second. 

The  SPEAKER.  Without  objection,  a 
second  will  be  considered  as  ordered. 

There  was  no  objection. 


CALL  OF  THE  HOUSE 


Mr.  ROGERS  of  Colorado.  Mr.  Speak¬ 
er,  I  move  to  suspend/the  rules  and  pass 
the  bill  (S.  980)  to  provide  courts  of  the 
United  States  witVjurisdiction  over  con¬ 
tract  claims  against  nonappropriated 
fund  activities pi  the  United  States,  and 
for  other  purposes,  as  amended. 

The  Clerfyf  ead  as  follows : 

s.  980 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 


Mr.  HALL.  Mr.  Speaker,  I  make  the 
point  of  order  that  a  quorum  is  not 
present. 

The  SPEAKER.  Evidently  a  quorum 
is  not  present. 

Mr.  ALBERT.  Mr.  Speaker,  I  move  a 
call  of  the  House. 

A  call  of  the  House  was  ordered. 

The  Clerk  called  the  roll,  and  the 
following  Members  failed  to  answer  to 
their  names : 


JURISDICTION  OF  U.S.  COURTS 
NONAPPROPRIATED  fund  activ¬ 
ity 

parliamentary  inquiry 

Mr.  HALL.  Mr.  Speaker,  a  parliamen- 

taiTheiqsPEAKER.  The  gentleman  will 

StMr.1HALL.  Mr.  Speaker,  having  been 
on  my  feet  at  the  time  the  bill  was  asked 
to  be  considered  under  suspension  of  the 
rules,  and  the  quorum  call  having  in¬ 
tervened,  may  I  inquire  of  the  Speaker  if 
the  gentleman  who  demanded  the  sec¬ 
ond  was  awarded  the  same  and  if  he 
is  opposed  to  the  bill. 

The  SPEAKER.  The  Chair  will  state 
that  the  gentleman  from  New  York  de¬ 
manded  a  second  and  the  Chair  put  the 
unanimous-consent  request,  without 
objection,  a  second  will  be  considered  as 
ordered,”  and  the  Chair  did  hesitate  and 
pause  before  stating  that  a  second  would 
be  considered  as  ordered.  Under  the  cir¬ 
cumstances,  the  Chair  feels  that  the 
gentleman  from  New  York  demanded  a 
second  in  proper  order, 

Mr.  HALL.  And  a  second  has  been 

ordered? 

The  SPEAKER.  Exactly. 

Mr  HALL.  I  thank  the  Chair. 

The  SPEAKER.  The  gentleman  from 
Colorado  (Mr.  Rogers)  is  recognized. 

Mr.  ROGERS  of  Colorado.  Mr.  Speak¬ 
er  I  urge  the  House  to  give  favorable 
consideration  to  S.  980,  as  amended  by 
the  Committee  on  the  Judiciary. 

The  enactment  of  this  measure  will 
remove  a  number  of  inequities  that  have 
arisen  as- the  result  of  a  loophole  in  the 
Tucker  Act. 

Under  the  Tucker  Act,  the  United 
States  has  waived  its  sovereign  immunity 
with  respect  to  contract  claims.  How¬ 
ever,  the  construction  given  to  the  Tuck¬ 
er  Act  by  the  courts  has  left  a  loophole, 
which  creates  inequities  for  some  claim¬ 
ants.  This  loophole  exists  with  respect  to 
contracts  entered  into  by  those  Federal 
instrumentalities  which  operate  as  non- 
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appropriated  fund  activities.  In  short, 
under  present  construction  of  the  Tucker 
Act,  a  plaintiff  with  a  legitimate  claim 
against  a  nonappropriated  fund  activity 
is  not  entitled  to  any  judicial  relief.  S. 
980  as  reported  by  the  Committee  on  the 
Judiciary  is  intended  to  close  this  loop- 
hole  with,  respect  to  contracts  enteied 
into  by  post-exchange  types  of  opera¬ 
tions  conducted  within  the  Department 
of  Defense  and  the  National  Aeronautics 
and  Space  Administration. 

In  urging  favorable  consideration  of 
this  measure,  let  me  emphasize  that  the 
bill  as  reported  by  the  House  Judiciary 
Committee  differs  significantly  from  the 
Senate  version.  Under  the  bill  as  passed 
by  the  Senate,  the  United  States  would 
waive  its  sovereign  immunity  with  re¬ 
spect  to  contracts  of  all  nonappropriated 
fund  activities.  Under  the  Senate  version, 
any  judgments  against  the  United  States 
would  be  paid  by  the  Comptroller  Gen¬ 
eral  and  the  nonappropriated  fund  activ¬ 
ity  would  be  required  to  reimburse  the 
United  States.  However,  the  United 
States  would  be  reimbursed  only  to  the 
extent  that  reimbursement  would  not 
jeopardize  the  operation  of  the  nonap¬ 
propriated  fund  activity.  As  a  result, 
under  the  Senate  version,  the  taxpayers 
would  be  called  upon  to  bear  the  finan¬ 
cial  burden  in  some  cases. 

Under  the  bill  as  reported  by  the  House 
Judiciary  Committee,  there  would  be  no 
cost  to  the  taxpayers.  Since  our  version 
of  the  bill  applies  only  to  post-exchange 
types  of  operations— all  of  which  have 
sufficient  assets  to  pay  their  own  way—, 
we  would  not  be  drawing  on  tax  funds. 

Mr.  Speaker,  I  believe  that  the  amend¬ 
ments  added  to  the  Senate  version  by 
the  House  Judiciary  Committee  should 
eliminate  any  basic  controversy  concern¬ 
ing  this  measure.  In  the  form  that  the 
bill  was  reported  by  us,  it  will  removes 
basic  inequity.  At  the  same  time,  it  will 
create  no  additional  tax  burdens.  Under 
these  circumstances,  I  once  again  urge 
that  it  be  given  the  approval  of  this 

House.  „ 

Mr.  RIVERS.  Mr.  Speaker,  will  the 

gentleman  yield? 

Mr.  ROGERS  of  Colorado.  I  yield  to 
the  gentleman  from  South  Carolina. 

Mr.  RIVERS.  I  just  want  to  be  sure 
that  this  would  not  give  away  the  juris¬ 
diction  that  the  military  has  by  reason 
of  the  cession  of  State  land  for  its  activi¬ 
ties,  because  any  time  a  military  installa¬ 
tion  is  in  operation,  the  land  is  ceded  to 
the  Government  and  the  Government 
has  exclusive  jurisdiction. 

Now,  in  this  case  does  it  give  the  sov- 
eignty  in  which  the  military  installation 
is  located  the  authority  and  the  right  to 
serve  State  papers  on  nonappropriated 
fund  activities,  purely  based  upon  a  con¬ 
tract? 


Mr.  ROGERS  of  Colorado.  All  this  does 
is  to  give  jurisdiction  to  the  Federal  court 
to  entertain  suits  based  on  contracts 
against  these  exchanges. 

Mr  RIVERS.  Mr.  Speaker,  if  the  gen¬ 
tleman  will  yield  further,  the  jurisdiction 
is  exclusively  in  the  Federal  courts? 

Mr.  ROGERS  of  Colorado.  Well,  under 
present  law  you  cannot  sue  these  ex¬ 
changes  in  either  State  or  Federal  courts. 
AH  this  bill  does  is  give  jurisdiction - 


Mr.  RIVERS.  To  go  into  the  Federal 

courts?  . 

Mr.  ROGERS  of  Colorado.  To  go  into 
the  Federal  courts;  that  is  correct. 

Mr.  RIVERS.  Do  you  provide  for  puni¬ 
tive  damages? 

Mr.  ROGERS  of  Colorado.  Whatever 
may  be  authorized  under  the  contract  in 
the  particular  case  would  be  used.  All 
this  does  is  give  jurisdiction.  Heretofore 
you  could  not  even  sue  for  any  contract 
claim. 

Mr.  RIVERS.  Mr.  Speaker,  based  upon 
the  explanation  of  the  gentleman  from 
Colorado,  I  can  see  no  objection  to  the 
bill. 

Mr.  HALL.  Mr.  Speaker,  will  the  gen¬ 
tleman  yield? 

Mr.  ROGERS  of  Colorado.  I  yield  to 
the  gentleman  from  Missouri. 

Mr.  HALL.  Mr.  Speaker,  I  appreciate 
the  gentleman’s  statement  and  I,  want 
him  to  know  that  I  read  thoroughly  the 
report  of  your  committee.  However,  I 
would  like  to  be  assured  by  the  gentle¬ 
man  and  by  the  committee  that  if  we 
go  to  conference  on  the  amendments  by 
the  House  Committee  on  the  Judiciary 
which  in  its  wisdom  saw  fit  to  apply,  and 
which  sets  them  forth  so  clearly  in  the 
second,  third,  fourth  and  fifth  para¬ 
graphs  on  page  3  of  the  report,  that  is, 
the  differences  between  the  Senate- 
passed  version  and  what  you  believe  to 
be  right;  that  we  will  stick  to  our  guns 
in  conference  and  insist  upon  the  House 
version  and  amendments,  because  in  my 
opinion  they  are  most  important. 

They  certainly  are  well  taken,  in  the 
opinion  of  a  nonlawyer,  but  as  one  who 
knows  the  commissaries  and  post  ex¬ 
changes  of  the  military  services.  Can  the 
gentleman  give  us  such  assurance? 

Mr.  ROGERS  of  Colorado.  May  I  say 
to  the  gentleman  from  Missouri  that  I 
personally  was  never  in  favor  of  opening 
the  floodgates,  so  to  speak,  to  make  the 
U.S.  Government  responsible  for  every 
officer’s  club  and  every  other  nonappro¬ 
priated  fund  activity  that  would  be  cov¬ 
ered  by  the  Senate’s  version  of  the  bill. 
In  trying  to  resolve  the  problem,  we 
spelled  out,  as  the  amendments  will  show, 
that  we  only  intend  the  bill  to  apply  to 
the  Army  and  Air  Force  exchange  serv¬ 
ices,  Navy  exchanges,  the  Marine  Corps 
exchanges,  the  Coast  Guard  exchanges, 
and  the  exchange  councils  of  the  Na¬ 
tional  Aeronautics  and  Space  Adminis¬ 
tration.  It  was  our  view  that  all  of  that 
group  are  solvent  and  that  such  action 
should  only  be  instituted  against  that 
group  and  no  other.  As  far  as  I  am  per¬ 
sonally  concerned  I  will  stick  by  that  if 
we  have  to  go  to  conference.  However, 
I  am  hopeful  that  the  Senate  will  accept 
our  amendments  and  not  make  a  con¬ 
ference  necessary. 

Mr.  HALL.  I  appreciate  the  pledge 
given  by  the  gentleman,  Mr.  Speaker,  and 
I  would  like  to  ask  the  gentleman  further 
wherein  there  is  justice  and  equity  in 
singling  out  only  those  that  are  able  to 
pay  their  own  way?  Insofar  as  principle 
is  involved  it  seems  applicable  only  to 
those  who  have  managed  properly  and 
have  built  up  their  company  fund,  or 
their  central  exchange  fund,  so  to  speak, 
would  be  relieved  of  sovereign  immunity, 
whereas  others  who  have  been  less  well 
managed  should  be  protected. 


Mr.  ROGERS  of  Colorado.  May  I  say 
to  the  gentleman  first  of  all  that  it  is 
extremely  difficult  to  find  out  where  all 
these  activities  are  that  are  covered 
by  the  broad  Senate  bill.  We  limited  the 
coverage  of  the  bill  so  that  if  any  judg¬ 
ment  was  taken  it  would  be  taken  against 
a  solvent  activity  and  would  not  cost  the 
taxpayers  anything.  As  I  indicated  we 
cannot  afford  to  open  up  liability  unless 
the  money  is  to  be  paid  by  the  people 
who  are  engaged  in  the  business. 

Mr.  HALL.  This  brings  up  the  very 
basic  question  of  why  open  it  up  and 
remove  sovereign  immunity  in  the  first 
place,  if  we  are  going  to  do  it  in  a  frac¬ 
tional  manner. 

Mr.  ROGERS  of  Colorado.  The  reason 
for  it  is  that  we  do  not  think  that  the 
exchanges  which  do  the  major  portion 
of  all  this  business  should  be  immune 
from  suit.  They  should  at  least  be  re¬ 
quired  to  come  into  court  and  be  re¬ 
sponsible  like  any  other  function  or  busi¬ 
ness  concern  with  respect  to  the  con¬ 
tracts  that  they  enter  into. 

Mr.  HALL.  Mr.  Speaker,  if  the  gen¬ 
tleman  will  yield  for  a  final  pair  of  ques¬ 
tions,  I  would  say,  No.  1,  will  this  be 
passed  on  to  the  military,  and  their  de¬ 
pendents  as  the  consumers  from  the  post 
exchanges,  commissaries,  and  so  forth; 
and,  second,  by  removing  this  sovereign 
immunity  and  allowing  it  to  go  to  court, 
will  the  various  States  of  the  Union  be 
allowed  to  impose  taxes  on  such  post  ex¬ 
changes  and  commissaries? 

Mr.  ROGERS  of  Colorado.  First  of  all, 

I  do  not  believe  it  will  be  passed  on  to 
any  of  the  members  of  the  military  and 
their  dependents.  Second,  the  question  of 
taxation  by  the  local  governments  is  not 
involved  in  this  particular  bill,  nor  does 
the  fact  that  the  exchanges  are  subject 
to  suit  make  them  subject  to  State  taxa¬ 
tion. 

Mr.  HALL.  Can  the  gentleman  say 
categorically  that  there  will  be  no  taxes 
by  the  various  States  of  the  Union 
against  the  Federal  posts,  camps  or  sta¬ 
tions,  and  their  post  exchanges,  commis¬ 
saries,  and  so  forth,  as  the  result  of  this 
bill? 

Mr.  ROGERS  of  Colorado.  Let  me  as¬ 
sure  the  gentleman  that  this  bill  does  not 
change  that  situation  in  any  manner 

Mr.  HALL.  Mr.  Speaker,  I  thank  the 
gentleman  for  yielding. 

Mr.  FISH.  Mr.  Speaker,  I  rise  in  sup¬ 
port  of  S.  980.  This  bill,  as  amended  by 
the  Judiciary  Committee,  should  com¬ 
mand  widespread,  if  not  unanimous  sup¬ 
port  because,  first,  it  helps  correct  a 
gross  inequity  in  the  law,  second,  there 
is  no  known  opposition  to  the  bill,  and, 
third,  it  wifi  not  cost  the  taxpayers  a 
single  penny. 

S.  980  deals  with  the  concept  of  sover¬ 
eign  immunity.  This  longstanding  rule  of 
law  derives  from  the  old  and  hoary 
principle  that  the  king,  or  sovereign, 
was  not  subject  to  the  very  laws  he 
promulgated  for  his  subjects.  Spe¬ 
cifically,  the  doctrine  of  sovereign  im¬ 
munity  holds  that  a  sovereign  govern¬ 
ment  may  not  be  sued,  whether  in  toi 
or  in  contract,  by  any  of  its  citizens. 

While  a  doctrine  which  holds  that  the 
government  is  above  the  law  would  seem 
out  of  place  in  the  American  democracy, 
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the  demise  of  this  rule  has  come  rela¬ 
tively  recently  in  the  history  of  the 
United  States.  Under  the  Federal  Tort 
Claims  Act  of  1946,  the  United  States 
was  made  liable  for  the  torts  of  its  agents 
and  employees  to  the  same  extent  a  pri¬ 
vate  person  would  be  liable  in  like  cir¬ 
cumstances.  This  act  has  been  judicially 
construed  to  cover  nonappropnated  fund 
activities  as  well  as  activities  conducted 
with  appropriated  funds. 

The  Tucker  Act,  enacted  in  1887,  re¬ 
moves  the  protection  of  sovereign  im¬ 
munity  from  the  United  States  for  suits 
in  contract.  Although  nonappropnated 
fund  activities  have  been  held  to  be  in¬ 
strumentalities  of  the  United  States  and 
thus  protected  by  sovereign  immunity 
from  suits  in  contract,  the  courts  have 
held  that  they  do  not  come  within  the 
ambit  of  the  Tucker  Act  since  the  con¬ 
tract  obligations  are  not  paid  out  of  ap¬ 
propriated  funds. 

S.  980,  as  it  passed  the  other  body, 
would  close  this  loophole  in  the  Tucker 
Act  by  permitting  the  aggrieved  party  to 
sue  the  U.S.  Government  where  the 
gravamen  of  the  complaint  arises  from  a 
contract  with  a  nonappropnated  fund 
activity.  Such  activity  would  then  have 
to  reimburse  the  United  States  for  any 
judgment  paid. 

To  date  three  sets  of  hearmgs  have 
been  held  on  S.  980  and  its  predecessor 
in  the  90th  Congress,  S.  3163.  Of  the  nu¬ 
merous  witnesses  who  appeared,  all  were 
unanimous  in  their  support  of  this  legis¬ 
lation.  The  witnesses  included  represent¬ 
atives  of  the  American  Bar  Association, 
the  Department  of  Defense,  the  judici¬ 
ary,  the  law  school  faculties,  and  the 
practicing  bar. 

There  is  one  change  of  substance 
which  our  committee  made  in  S.  980  as 
enacted  by  the  other  body.  We  made  S. 
980  applicable  only  to  the  post  exchanges 
of  the  military  services  and  NASA,  rather 
than  to  all  nonappropriated  fund  ac¬ 
tivities.  Since  we  know  that  these  par¬ 
ticular  post  exchange  activities  have  very 
substantial  assets  capable  of  providing 
full  reimbursement  for  any  judgments 
paid  by  the  United  States,  we  can  be  as¬ 
sured  that  the  program,  if  limited  to 
them,  will  operate  on  a  pay-as-you-go 
basis  without  cost  to  the  taxpayers. 

The  committee  amendment  limits  ap¬ 
plicability  of  the  waiver  of  soverign  im¬ 
munity  in  contract  claims  to  post  ex¬ 
changes.  This  is  appropriate  because  we 
can  be  assured  that  these  activities  are 
capable  of  reimbursement  to  the  United 
States. 

In  the  version  passed  by  the  other 
body,  the  Congress  is  placed  in  the  posi¬ 
tion  of  possibly  appropriating  funds  to 
pay  off  liability  incurred  by  activities  for 
whose  operations  no  Federal  funds  were 
appropriated. 

In  short,  Mr.  Speaker,  the  Judiciary 
Committee  feels  that  an  aggrieved  party 
should  have  a  right  of  action  against 
the  Government  for  damages  arising  out 
of  contract  disputes  with  post  exchanges. 
This  right,  we  are  assured,  can  be  granted 
without  placing  any  additional  burden 
on  the  taxpayer. 

I,  therefore,  urge  the  passage  of  S.  980 
as  it  is  now  before  the  House. 


Mr.  GROSS.  Mr.  Speaker,  will  the  gen¬ 
tleman  yield? 

Mr.  FISH.  I  yield  to  the  gentleman 

from  Iowa.  .  _ , ,  , , 

Mr.  GROSS.  I  would  like,  if  the  gentle¬ 
man  would  bear  with  me,  to  read  two 
short  sentences  from  the  report  that 
gives  me  concern.  The  sentences  read. 

Nonappropriated  fund  activities  are  at 
present  an  anomaly  of  the  law.  When  States 
Have  attempted  to  tax  or  regulate  their  aotiv- 
ities  these  activities  have  successfully  argued 
that  they  are  immune  from  taxation  and  reg¬ 
ulation  as  instrumentalities  of  the  United 
States. 


My  question  is,  does  this  change  the 
status  of  their  present,  or  what  appears 
to  be,  exemption  from  the  law  as  to  the 
payment  of  taxes  to  States  and  local  sub¬ 
divisions  of  the  States? 

Mr.  FISH.  This  is  a  question  that  was 
put  by  the  gentleman  from  Missouri  to 
the  chairman  of  the  subcommittee  dur¬ 
ing  the  course  of  this  debate  in  which  the 
response  was  that  this  bill  would  not 
change  their  tax  status  in  any  way.  What 
we  are  accomplishing  by  this  measure  is 
giving  jurisdiction  to  the  Federal  courts 
over  suits  in  contract  brought  against 
these  particular  instrumentalities.  As  we  • 
understand  it,  S.980  would  not  extend 
State  taxation  jurisdiction  over  these 
same  instrumentalities. 

Mr.  GROSS.  So  the  gentleman  makes 
the  categorical  reply  that  this  bill  does 
not  change  the  status  of  the  present  law 
in  that  respect? 

Mr.  FISH.  That  is  my  understanding. 
Mr.  GROSS.  Will  the  gentleman  fur¬ 
ther  comment  on  the  fact  that  all  agency 
reports  contained  in  this  report  are  ap¬ 
parently  adverse  to  the  bill?  Perhaps 
their  opposition  has  been  corrected  or 
taken  care  of  by  way  of  amendment,  but 
the  fact  remains  that  the  report  shows 
that  all  the  agencies,  or  practically 
everyone  that  has  commented,  has  been 
opposed  to  the  bill. 

Mr.  FISH.  In  response  to  the  question 
of  the  gentleman  from  Iowa,  I  would 
say  that,  although  some  of  these  agency 
reports  suggested  certain  amendments 
to  the  bill,  all  of  them  supported  the 
purpose  and  the  principal  thrust  of  the 
proposed  legislation.  As  the  gentleman 
suggests  some  of  the  amendments  were 
adopted  toy  the  committee. 

Mr.  PIRNIE.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  FISH.  I  yield  to  the  gentleman 
from  New  York. 

Mr.  PIRNIE.  In  support  of  the  com¬ 
ment  made  by  the  gentleman  from  Iowa, 
it  seems  as  though  that  sentence  was 
put  into  the  report  for  a  purpose,  and 
the  explanation  that  we  have  received 
here  is  adequate.  I  do  not  believe  there 
is  an  intention  to  create  any  tax  lia¬ 
bility  on  these  agencies. 

Mr.  FISH.  That  is  perfectly  correct. 
The  gentleman  is  absolutely  right.  This 
bill  waives  sovereign  immunity  of  post 
exchanges  in  contract  suits  only.  It  is  not 
intended  to  confer  jurisdiction  to  States 
for  tax  purposes. 

Mr.  PIRNIE.  Why  is  tax  liability  re¬ 
ferred  to  in  the  report? 

Mr.  ROGERS  of  Colorado.  Mr. 
Speaker,  will  the  gentleman  yield? 


Mr.  FISH.  I  yield  to  the  gentleman 
from  Colorado. 

Mr.  ROGERS  of  Colorado.  The  one 
reason  there  is  reference  to  it  in  the 
report  is  only  to  show  that  they  are  Fed¬ 
eral  instrumentalities.  The  gentleman 
from  Iowa  .read  that  portion  of  the  re¬ 
port.  We  used  that  language  to  show 
they  are  Federal  instrumentalities,  and 
as  we  pointed  out  in  the  previous  para¬ 
graphs,  they  are  not  subject  to  suit.  That 
is  the  reason. 

Mr.  GROSS.  Mr.  Speaker,  will  the  gen¬ 
tleman  yield  further? 

Mr.  FISH.  I  yield  to  the  gentleman 
from  Iowa. 

Mr  GROSS.  It  is  said  they  are  instru¬ 
mentalities  of  the  Federal  Government, 
without  referring  to  the  tax  situation  as 
it  presently  exists.  That  is  what  concerns 
some  of  us. 

Mr.  ROGERS  of  Colorado.  May  I  again 
assure  the  gentleman  from  Iowa  and 
other  Members  that  the  passage  of  this 
bill  will  not  in  any  manner  do  anything 
other  than  confer  jurisdiction  upon  a 
Federal  court  to  decide  a  dispute  that 
may  exist  between  a  litigant  or  a  con¬ 
tractor  with  the  exchange  services.  That 
is  all  it  does. 

Mr.  ROGERS  of  Colorado.  Mr. 
Speaker,  I  have  no  further  requests  for 
time. 

Tire  SPEAKER  pro  tempore  (Mr.  Al¬ 
bert)  .  The  question  is  on  the  motion  of 
the  gentleman  from  Colorado  that  the 
House  suspend  the  rules  and  pass  the 
bill  S.  980,  as  amended. 

The  question  was  taken  and  (two- 
thirds  having  voted  in  favor  thereof)  the 
rules  were  suspended  and  the  bill,  as 
amended,  was  passed. 

A  motion  to  reconsider  was  laid  on  the 
table. 


DONATION  OF  DAIRY  PRODUCTS 
Mr.  FOLEY.  Mr.  Speaker,  I  move  to 


suspend  the  rules  and  pass  the  bill  (S. 
2595),  to  amend  the  Agricultural  Act  of 
1949  with  regard  to  the  use  of  dairy 
iroducts,  and  for  other  purposes. 
vThe  Clerk  read  as  follows: 

S.  2595 

enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
Americasin  Congress  assembled,  That  section 
416  of  &be  Agricultural  Act  of  1949,  as 
amended  (Vu.S.C.  1431) ,  is  amended  by  add¬ 
ing  at  the  e\d  thereof  the  following: 

“Dairy  prochicts  acquired  by  the  Com¬ 
modity  Credit  NCorporation  through  price 
support  operations  may,  insofar  as  they  can 
be  used  in  the  Uhited  States  in  nonprofit 
school  lunch  and  other  nonprofit  child  feed¬ 
ing  programs,  in  the  assistance  of  needy  per¬ 
sons,  and  in  charitableSinstitutions,  includ¬ 
ing  hospitals,  to  the  extent  that  needy  per¬ 
sons  are  served,  be  donated  for  any  such 
use  prior  to  any  other  use\or  disposition. 

The  SPEAKER  pro  temple.  Is  a  sec¬ 
ond  demanded? 

Mrs.  MAY.  Mr.  Speaker,  I  demand  a 
second. 

The  SPEAKER  pro  tempore.  Wlttiout 
'objection,  a  second  will  be  considered  as 
ordered. 

There  was  no  objection. 
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HIGHLIGHTS:  House  subcommittee  Approved  7  watershed  projects.  Rep.  de  la  Garza 
commended  bilingual  soil  conservation  plan.  S^n,  Hatfield  discussed  $20,000 
farm  payment  limitation. 


WATERSHED  PROJECTS.  An  Agriculture  Commit  te\approved  the  following  seven 
watershed  projects  for  fuU/comralttee  actton:\Grand  Prairie  (Oregon), 
Mount  Hope  (Kansas);  Spring  Brook  (Wisconsin)  ;  \imon  Run  (Iowa);  Moorhead 
Bayou  (Mississippi);  Starkweather  (North  Dakota) ;xand  Upper  Bay  River 
(North  Carolina),  p.  D/60 


COMMITTEE  ACTION.  Th<=/Government  Operations  Committee\voted  to  report 
(but  did  not  actually  report)  the  following  bills:  \ 

H.  R.  18275,  providing  for  the  disposal  of  surplus  Federal  property 
for  park  and  recreational  uses;  \ 
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7. 


J 


S  2763  allowing  for  the  purchase  of  additional  systems  and 
equipment  for  passenger  motor  vehicles  over  and  above  the  statutory 
price  limitation,  p.  D760 


\e  Public  Works  Committee  approved  several  flood  control  survey^ 
resolutions,  p.  D760-1 


FOREIGN  TRAflS.  ReP-  Saylor  urged  support  of  the  various  ''import 
control"  bilig  "to  preserve  the  jobs  and  livelihoods  of  the  families 
represented  by  our  import -damaged  industries."  pp.  H6712-4 


4  FOREIGN  CURRENCIES .  Both  Houses  received  a  report  from  Expor^  Marketing  Service 
on  agreements  signed  for  foreign  currencies  under  P.  L.  480/ during 
May  and  June,  1970;  to  the  Committee  on  Agriculture,  p.  l*o714  and  S.  11200 


SENATE 

RKS.  Took  from  the  calendar  and  passed  the 
.  2108,  to  improve  family  planning  and 


FAMILY  PLANNING;  NATIONAL 
following: 

With  committee  amendments; 

population  research,  and  . 

S.  2985,  to  improve  national  park  administration,  pp.  S11175-87; 

S.  11188-89  \  / 

Without  amendments;  H.  R.  12758,  to^authori/e  volunteers  in  the  park 

program,  pp.  S11187-88 


6.  FARM  SUPPORTS;  ASCS.  Sen.  Hatfield  reviewed  his  reasons  for  supporting 

the  support  payment  limitation,  statihg  that  only  91  Oregon  farmers  will 
be  affected  by  the  new  limitation,  qti  reflected  in  a  table  placed  in  the 
Record,  p.  S11245 


ENVIRONMENT.  Sen.  McIntyre  discussed  the  need  tor  a  strong  commitment 
by  the  academic  community  to  environmental  control  studies  and  praised  ^ 
a  university  article,  "Hard  /olitical  Truths  Abou\Environmental  Reform", 
submitted  for  the  Record.  /pp.  S11217-19 


8.  POLLUTION.  Sen.  Percy  cited  private  initiative  in  the  'hnti-pollution 

campaign,  inserting  r£^>orts  of  banks  that  make  discount  ''loans  for  anti- 
pollution  purposes,  amd  an  insurance  company  statement  on\the  non¬ 
insurability  of  companies  which  knowingly  pollute. 


9. 


NATIONAL  SEASHORE^  ENDANGERED  SPECIES.  Sen.  Yarborough  spoke  \?f  his 
efforts  in  the/establishment  of  Padre  Island  National  Seashore  and  of 
the  necessity/to  act  further  to  protect  endangered  species,  submitting 
matter  for  ghe  Record  on  both  subjects,  pp.  S11209-10;  S11242-44 


10. 


SEEDS;  GREfcN  REVOLUTION.  Sen.  Kennedy  discussed  a  news  report  on  the 
effect  /if  the  special  high  yield  seeds  introduced  recently  into  India 
and  placed  the  report  in  the  Record,  pp.  S11262-64 


11.  CLAIMS.  Agreed  to  House  Amendment,  p.  S11272 
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mission  that  the  Commission  shall  advise 
theSndividual  of  the  alleged  defamatory 
statement  and  give  him  the  opportunity 
to  preskit  his  case  in  the  hearing  record. 

So  my'suggestion  to  the  Senate  would 
be  that,  While  it  may  be  desirable  that 
all  agencies'^  the  Federal  Government, 
and  perhaps\ll  committees  of  the  Con¬ 
gress,  consider  bhe  inclusion  of  the  state¬ 
ment’ of  a  persomalleged  to  have  been  de¬ 
famed  in  its  repoih  we  not  at  this  time, 
and  without  hearings,  extend  further  the 
already  substantial  Obligation  that  we 
have  imposed  on  the  Civil  Rights  Com¬ 
mission  to  give  an  allegedly  defamed 
person  an  opportunity  to\be  heard. 

We  have  already  said  to'the  commis¬ 
sion  that  certain  safeguards  shall  be  ex¬ 
tended.  Those  safeguards  go  beyond  the 
directive  we  have  given,  as  far  as  I  am 
aware,  to  any  other  agency  or  anX  other 
commission. 

The  Supreme  Court,  in  two  cases,  ^as 
said  that  the  commission  was  similar  to 
other  agencies  and  commissions. 

The  PRESIDING  OFFICER.  The  time 
of  the  Senator  has  expired. 

Mr.  HART.  I  yield  myself  2  additional 
minutes. 

In  one  sense  the  court  was  not  correct, 
because,  unlike  the  other  agencies  and 
commissions,  the  Civil  Rights  Commis¬ 
sion  is  required  to  extend  an  opportunity 
to  an  allegedly  defamed  individual  far 
beyond  the  requirements  respecting  any 
other  commission,  or  at  least  any  of 
which  I  am  aware.  If  I  am  wrong,  I  shall 
be  glad  to  be  corrected. 

I  would  suggest  that,  under  existing 
practice,  the  obligations  and  burdens  im¬ 
posed  on  the  Civil  Rights  Commission, 
extending  as  it  does  a  degree  of  protec¬ 
tion  to  an  individual  greater  than  we 
have  provided  as  to  any  other  agency  or 
commission,  now  is  adequate  to  safeguard 
the  rights  the  Senator  from  Arkansas  is 
concerned  about.  If  it  is  thought  prudent, 
that  the  printing  of  an  individual  state¬ 
ment  be  contained  in  the  report,  as  dis¬ 
tinguished  from  the  transcript  record  of 
commission  and  agency  hearings,  then 
let  us  do  it  across  the  board. 

I  would  suggest  that  we  ought  to  do 
that  only  after  a  careful  hearing,  to  see 
whether  it  is  indeed  a  constructive, 
worthwhile,  and  prudent  course  of  action. 
For  this  reason,  Mr.  President,  I  vjould 
suggest  that  the  amendment  ryit  be 
agreed  to,  taking  the  position  that  the 
commission  which  it  affects  already  car¬ 
ries  a  heavier  burden  and  a  /fearer  re¬ 
sponsibility  to  protect  the  rights  of  an 
individual  than  any  other  commission 
or  agency  that  we  have  ever  established. 
I  reserve  the  remainder  of  the  time. 
The  PRESIDING  /OFFICER.  Who 
yields  time? 

Mr.  McClellan.  Mr.  President,  I 
yield  myself  3  minutes. 

My  colleague/speaks  of  the  legislative 
process  and  notes  that  these  hearings 
are  out  in  public.  They  go  out  all  over 
the  country  and  hold  them. 

This  is/not  just  my  complaint. 

Let  me  read  from  a  reaction  of  one 
memt/r  of  a  minority  group. 

I  /ask  unanimous  consent  to  have 
printed  in  the  Record  at  this  point  the 
knarks  of  Representative  Gonzalez  on 


May  26,  which  appear  at  page  H4807  of 
the  Congressional  Record. 

There  being  no  objection,  the  remarks 
were  ordered  to  be  printed  in  the  Record, 
as  follows : 

Questions  for  the  Commission  on  Civil 
rights 

The  Speaker  pro  tempore.  Under  a  previ¬ 
ous  order  of  the  House,  the  gentleman  from 
Texas  (Mr.  Gonzalez)  Is  recognized  for  10 
minutes. 

Mr.  Gonzalez.  Mr.  Speaker,  It  is  the  duty 
and  the  obligation  of  Government  to  inform 
itself  of  injustice,  and  to  seek  ways  and 
means  of  redressing  just  grievances.  Because 
it  is  a  fact  that  large  numbers  of  our  citizens 
are  denied  full  and  free  access  to  the  liberties 
most  citizens  take  for  granted,  simply  because 
these  luckless  ones  are  poor  or  ignorant  or 
members  of  some  ethnic  minority,  this  Con¬ 
gress  established  the  U.S.  Commission  on 
Civil  Rights  to  investigate  these  grievances 
and  assist  in  resolving  them. 

But  the  high  expectations  that  X  had  for 
the  Commission  on  Civil  Rights  reached  a 
sad  decline  when  I  observed  the  operation  of 
the_Commission  at  close  range.  I  do  not  know 
if  the  performance  of  the  Commission  in  its 
an  Antonio  hearings  in  December  1968  is/ 
typical  of  that  body’s  operations.  X  hope  not; 
because  if  that  performance  is  typical,  ttie 
value  of  the  whole  operation  is  very  much 
open  to  question. 

I  remember  that  the  Committee  pn  Un- 
American.  Activities  used  to  be  pilloried  be¬ 
cause  it  paid  witnesses.  But  the  same  can  be 
said  of  the  Commission  on  Civil /Rights,  and 
I  do  not  beliWe  that  if  there  i?'  guilt  on  the 
one  hand  the-', same  facts  would  lead  to  a 
conclusion  of  innocence  on/he  other. 

It  is  a  fact  that,  the  Co/mission  on  Civil 
Rights  hired  a  number  of  experts  and  con¬ 
sultants  to  help  it  prejia/e  for  its  S'an  Antonio 
hearings.  A  number  /f  those  same  people 
who  helped  set  up  the  hearings  later  appeared 
as  witnesses  before  thav.  hearing,  but  the 
Commission  neve/  identified  these  people  as 
employees  or  former  employees  of  the  Com¬ 
mission.  The  hearings  also  hkrd  from  paid 
expert  witnesses,  who  were  pa^l  consulting 
fees  for  th/ir  work  in  testifying  but  these 
were  not  identified  as  paid  witnesses  at  the 
hearing/ 

Mr.  Speaker,  there  is  a  difference  between 
a  pe/on  who  testifies  out  of  his  own  ipoti- 
vation  and  a  person  who  is  paid  to  prepare 
testimony.  There  is  a  difference  between 
Jeing  an  employee  one  week  and  a  witn 
the  next.  That  difference  is  the  same  differ 
ence  between  an  honest  deal  and  a  stacked 

d  I  do  not  believe  that  the  Commission  on 
Civil  Rights  has  any  more  right  to  stack 
the  deck  at  its  hearings,  by  direction  or 
by  indirection,  than  does  any  other  agency 
of  this  Government. 

I  will  make  available  to  the  House  full 
details  of  this  matter  at  a  later  date.  For 
the  moment,  however.  I  ask  you  to  read  the 
account  of  this  odd  Commission  practice  as 
it  appeared  in  the  San  Antonio  Express  and 
News  last  Saturday. 

I  stated  at  the  time  of  the  hearings  that 
the  Commission  on  Civil  Rights  had  stacked 
the  hearings,  and  that  its  report  could  have 
been  written  without  having  gone  to  the 
trouble  of  conducting  hearings.  I  did  not 
know  at  the  time  how  right  I  was. 


[“From  the  San  Antonio  (Tex.)  Express  and 
News,  May  23,  1970  j 
“Witnesses  Were  Paid 
(“By  Kemper  Diehl) 

“A  group  of  key  witnesses  who  appeared  at 
the  U.S.  Commission  on  Civil  Rights  hear¬ 
ings  in  San  Antonio  on  Dec.  9-14,  1968,  per¬ 
formed  extensive  services  for  the  commission 
prior  to  the  hearings  for  which  they  were 


paid  amounts  ranging  from  $50  to  $75  a  da 
U.S.  Rep.  Henry  B.  Gonzalez  disclosed  Fri¬ 
day.  / 

“Among  those  who  received  substantial 
payments  for  services  were  Rev.  Ralph  H. 
Ruiz,  who  gained  nationwide  headlines  with 
an  attack  on  FBI  agents  in  his /testimony, 
and  Rev.  Ed  Krueger,  formerly  jZ  the  Valley 
Ministry  of  the  Texas  Council/of  Churches, 
who  charged  Texas  Range/  with  brutal 
treatment  of  striking  far/  workers  there. 

“Ruiz  was  paid  $525  fo/ seven  days  work, 
according  to  a  commission  report,  and  Krue¬ 
ger  received  $350  for  /  similar  number  of 
days.  / 

“Largest  sum  pai/  to  a  South  Texas  wit¬ 
ness  for  services  n/ior  to  the  hearings  went 
to  Mike  V.  Gon/les,  Del  Rio  attorney,  who 
criticized’  the  administration  of  justice  in 
cases  involving  Mexican-Americans.  He  re¬ 
ceived  $1, 575/or  21  days  work. 

“Others  receiving  fees  as  consultants  or 
experts  included  Erasmo  Andrade,  recently 
defeated.7  in  a  Democratic  primary  race 
againsf  State  Sen.  Wayne  Connally.  He  was 
paid  $'350  for  seven  days  work. 

“Andrade  was  not  a  witness. 

/Raul  Valdez,  director  of  the  Guadalupe 
P'ommunity  Center,  was  paid  $250  for  five 
/days  work,  but  was  not  a  witness.  He  was  re¬ 
ported  by  the  commission  to  have  provided 
the  commission  with  contacts  with  young 
people  in  San  Antonio. 

“A  more  recent  recipient  of  Civil  Rights 
Commission  funds  was  Edward  L.  Holmes, 
recently  defeated  in  a  Democratic  primary 
race  for  the  legislature.  He  was  paid  $625 
for  12(4  days  work  during  the  1970  fiscal  year. 

“Rep.  Gonzales  took  note  of  the  explana¬ 
tion  by  the  U.S.  Commission  on  Civil  Rights 
that  it  is  not  permitted  under  the  law  to 
‘utilize  the  resources  of  voluntary  of  uncom¬ 
pensated  personnel  .  .  .’ 

“But  he  took  issue  with  the  failure  of  the 
Commission  to  identify  witnesses  who  had 
been  employed  prior  to  the  hearing. 

“  ‘This  bears  out  what  I  said  at  the  time,’ 
declared  Gonzales,  who  had  been  critical  of 
the  selection  of  witnesses  by  commission 
staffers.  I  knew  it  was  a  hand-picked  and  pre¬ 
directed  affair.’ 

“Gonzales  noted  that  the  commission  had 
engaged  two  witnesses  in  the  role  of  paid, 
expert  witnesses.  These  were  Jack  Forbes, 
Berkeley,  Calif.,  who  described  Mexican- 
Americans  as  a  ‘conquered’  population,  and 
Alex  Mercure  of  Albuquerque,  N.M.  The  con¬ 
gressman  observed : 

“  ‘There  is,  of  course,  nothing  wrong  with 
hiring  consultants  and  expert  witnesses.  But 
it  seems  a  startling  oversight  that  these  per- 
;ons  were  not  identified  as  paid  experts  at 
ie  hearings.’ 

/Gonzales  released  a  report  by  the  com- 
mis)sion  which  described  duties  performed  by 
varioks  consultants  in  fiscal  1969. 

“Of  Ruiz,  it  related: 

“  ‘Assisted  in  the  preparation  of  the  San 
Antonio  Rearing.  Through  his  work  as  a 
priest  in  the  Mexican-American  area  of  San 
Antonio,  he  provided  commission  staff  mem¬ 
bers  with  many  contacts  with  potential 
witnesses.’  \ 

“Krueger  was  described  as  having  assisted 
in  preparations  for\the  hearings.  The  report 
related:  ‘His  intimate  knowledge  and  wide¬ 
spread  connections  inSthe  lower  Rio  Grande 
Valley  were  helpful  to  commission  attorneys 
in  their  investigations  and  interviews  of  ap¬ 
propriate  witnesses.’  \ 

“Mike  Gonzales  was  said  to  have  helped  in 
hearing  preparations  with  ‘k  great  deal  of 
information  and  a  number  of  contacts  knowl¬ 
edgeable  in  the  areas  of  education  and  the 
administration  of  justice.’  \ 

“Of  Andrade’s  services,  the  commission  re¬ 
ported  :  . 

“  ‘Provided  consultant  services  to  the  Qmce 
of  General  Counsel  in  connection  with  prep¬ 
aration  for  the  San  Antonio  hearings. 
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a  rough.  liis  familiarity  with  many  com- 
muni  tv  groups  in  San  Antonio  he  introduced 
commission  attorneys  to  persons  knowledge¬ 
able  with  respect  to  hearing  issues.’ 

••Edwin  Gaida  of  San  Antonio  was  listed 
as  receiving  $1,275  for  17  days  of  work  Mr  a 
photographer  for  the  commission.  Several 
other  San  Antonians  were  listed  as  working 
either  in  Fts\l  1969  or  Fiscal  1970  as  con¬ 
sultants,  but  their  duties  were  not  described 
These  included ^eter  F.  Nabekoy  four  days 
for  $240;  EdwinSJ.  Stanfield,  10  days  fo 
$500;  Jose  V.  Uriels.  seven  days  for  $350, 
and  Richard  J.  Bela\49  days  in  Fiscal  70, 
for  $3,675.” 

Mr.  McCLELLAN.  President,  this 
is  what  he  says  about  the  Commission 
hearings  in  San  Antonin— his  home 
town — in  relation  to  the  Mexican  minoi- 

ity  groups: 

Mr.  Speaker,  it  is  the  duty  and  the  obliga¬ 
tion  of  Government  to  inform  itself  of  in¬ 
justice. 

And  so  forth.  Then  he  goes  on: 

But  the  high  expectations  that  I  hadXor 
the  Commission  on  Civil  Rights  reached 
sad  decline  when  I  observed  the  operation 
of  the  Commission  at  close  range.  I  do  not 
know  if  the  performance  of  the  Commission 
in  its  San  Antonio  hearings  in  December  1968 
is  typical  of  that  body’s  operations. 


Mr.  President,  I  interject  that  this  is 
the  hearing,  in  which  they  were  investi¬ 
gating  the  treatment  of  Mexican- Ameri¬ 
cans  by  the  police  in  that  section  of  the 
country,  and  here  is  what  one  Mexican 
American  leader  says  about  it.  He  does 
not  know  if  it  is  typical  of  that  body’s 
operations,  but  he  says : 

I  hope  not,  because  if  that  performance 
is  typical,  the  value  of  the  whole  operation  is 
very  much  open  to  question. 

I  remember  that  the  Committee  on  Un- 
American  Activities  used  to  be  pilloried  be¬ 
cause  it  paid  witnesses.  But  the  same  can 
be  said  of  the  Commission  on  Civil  Rights, 
and  I  do  not  believe  that  if  there  is  guilt  on 
the  one  hand  the  same  facts  would  lead  to  a 
conclusion  of  innocence  on  the  other. 

It  is  a  fact  that  the  Commission  on  Civil 
Rights  hired  a  number  of  experts  and  con¬ 
sultants  to  help  it  prepare  for  its  San  An¬ 
tonio  hearings.  A  number  of  those  same  peo¬ 
ple  who  helped  set  up  the  hearings  later 
appeared  as  witnesses  before  that  hearing, 
but  the  Commission  never  identified  these 
people  as  employees  or  former  employees  og 
the  Commission.  The  hearings  also  heyfi 
from  paid  expert  witnesses,  who  were  paid 
consulting  fees  for  their  work  in  testifying, 
taut  these  were  not  identified  as  paiX  wit 
nesses  at  the  hearing.  . 

Mr.  Speaker,  there  is  a  different/  between 
a  person  who  testifies  out  of  his  o^n  motiva¬ 
tion  and  a  person  who  is  pai^f  to  prepare 
testimony. 


grand  jury  had  refused  to  indict  them. 
But  the  commission  published  these  re¬ 
ports  defaming  their  character,  and 
holding  them  up  to  public  ridicule,  with¬ 
out  making  public  the  defense  of  the 

persons  accused.  , 

I  say  that  if  we  are  going  to  have  a 
civil  rights  commission  in  this  country, 
supported  by  law,  established  and  sus¬ 
tained  by  law,  that  commission  ought  to 
set  the  highest  example  of  observance  oi 
civil  rights  and  due  process,  and  Con¬ 
gress  should  require  no  less  a  standard 

of  them.  „  T, 

The  PRESIDING  OFFICER.  Who 

yields  time?  . ,  .  T  ™ 

Mr.  McCLELLAN.  Mr.  President,  I  am 
about  to  suggest  the  absence  of  a 
quorum,  without  it  being  taken  out  oi 
anyone’s  time.  I  want  to  make  a  brief 
statement  before  the  vote.  Then  I  will 
ask  for  a  rollcall  vote. 

If  I  may  make  this  observation,  one 
side  of  this  body  is  off  in  a  conference. 
It  is  the  time  for  the  minority  Members 
of  this  body  to  have  their  weekly  confer¬ 
ence,  and  they  are  not  present. 

I  suggest  the  absence  of  a  quo 
they  should  have  the  opportunity  t<5  be 
herewith  time  not  to  be  taken /sut  of 
eithenside.  , 

The  PRESIDING  OFFICERyWithout 
objection\it  is  so  ordered.  Tim' clerk  will 

call  the  roll.  .  /  ,  , 

The  assistant  legislative  clerk  pro¬ 
ceeded  to  cairthe  roll.  / 

Mr.  TYDINGS.  Mr.  president,  I  ask 
unanimous  consent  tj^at  the  order  for 
the  quorum  call  be's^cinded. 

The  PRESIDIN GmQFFICER  (Mr.  Mc¬ 
Intyre)  .  Without  objection,  it  is  so 
ordered. 


He  further  said: 

I  do  not  believe  that 
Civil  Rights  has  any 
deck  at  its  hearings, 


direction,  than  does 
Government. 


4  Commission  on 
_  right  to  stack  the 
direction  or  by  in- 


y  other  agency  of  this 


Mr.  President/I  am  simply  asking  that 
if  they  publish7  a  report  degrading  and 
defaming  someone,  the  Civil  Rights  Com¬ 
mission,  who  ought  to  set  the  example 
on  the  observance  of  civil  rights  and  the 
observance  of  due  process,  should  be 
willing^— and  we  should  require  it — to 
give  /he  man  who  is  being  charged  the 
_j  have  his  statement  published  as 
•t  of  the  report  itself. 

,  ^  this  instance  these  police  officers 
'  were  charged,  in  effect,  with  a  crime.  The 


JURISDICTION  OVER  CERTAIN  CON¬ 
TRACT  CLAIMS  BY  U.S.  COURTS 

Mr.  TYDINGS.  Mr.  President,  I  ask 
the  Chair  to  lay  before  the  Senate  a  mes¬ 
sage  from  the  House  of  Representatives 
on  S. 980. 

The  PRESIDING  OFFICER  (Mr. 
Case)  laid  before  the  Senate  the  amend¬ 
ments  of  the  House  of  Representatives 
to  the  bill  (S.  980)  to  provide  courts  of 
the  United  States  with  jurisdiction  over 
contract  claims  against  nonappropriated 
fund  activities  of  the  United  States,  and 
for  other  purposes,  which  were,  on  page 
1,  line  6,  strike  out  all  after  “with”  down 
to  and  including  “States”  in  line  8,  and 
insert  “the  Army  and  Air  Force  Ex¬ 
change  Service,  Navy  Exchanges,  Marine 
Corps  Exchanges,  Coast  Guard  Ex¬ 
changes,  or  Exchange  Councils  of  the 
National  Aeronautics  and  Space  Ad¬ 
ministration.” 

On  page  2,  line  3,  strike  out  all  after 
“with”  down  to  and  including  “States” 
in  line  5,  and  insert”  the  Army  and  Air 
Force  Exchange  Service,  Navy  Ex¬ 
changes,  Marine  Corps  Exchanges,  Coast 
Guard  Exchanges,  or  Exchange  Councils 
of  the  National  Aeronautics  and  Space 
Administration.” 

Mr.  TYDINGS.  Mr.  President,  S.  980 
was  passed  by  the  Senate  on  June  30, 
1969.  When  enacted  it  will  remove  a  loop¬ 
hole  from  the  Tucker  Act,  which  provides 
for  the  waving  of  the  sovereign  immunity 
of  the  United  States  with  respect  to  con 


tract  claims.  Under  the  Tucker  Act,  the 
United  States  is  liable  in  the  Court  of 
Claims  of  the  United  States  and  in  ap¬ 
propriate  cases  in  the  district  courts  of 
the  United  States,  to  suit  “upon  any  ex¬ 
press  or  implied  contract  with  the  United 
States”  28  U.S.C.  1491;  28  U.S.C.  1346 
(a)  2.  The  courts  have  repeatedly  held, 
however,  that  the  Federal  Government 
liability  to  suit  under  these  sessions  only 
exists  with  respect  to  contract  obliga¬ 
tions  to  be  paid  out  of  appropriate  funds. 

The  injustice  and  inequity  worked  by 
this  Tucker  Act  loophole  have  been  rec¬ 
ognized  often.  Indeed,  a  judge  in  the 
Court  of  Claims  has  declared  “this  is  a 
matter  which  strongly  needs  congres¬ 
sional  correction.” 

Under  the  provisions  of  S.  980  as  passed 
by  the  Senate,  the  sovereign  immunity 
of  the  United  States  would  be  completely 
removed  with  respect  to  all  nonappro¬ 
priated  fund  activities.  Judgments 
against  the  United  States  would  be  paid 
by  the  Comptroller  General  of  the  United 
States  and  the  nonappropriate  fund  ac¬ 
tivity  would  be  required  to  reimburse  the 
United  States  only  “to  the  extent  that 
the  Comptroller  General  of  the  United 
States  determines  that  a  reimbursement 
may  be  made  without  unduly  jeopardiz¬ 
ing  the  operation  of  such  activity.” 

As  amended  by  the  House  of  Repre¬ 
sentatives,  S.  980  would  provide  for  the 
waiver  of  the  sovereign  immunity  of  the 
United  States  only  with  respect  to  post¬ 
exchange  type  of  operations  which  are 
conducted  within  the  Defense  Depart¬ 
ment  and  the  National  Aeronautics 
Space  Administration.  Moreover,  the 
House  version  of  the  bill  would  require 
the  exchanges  to  reimburse  the  United 
L  States  in  the  event  of  any  judgment  in¬ 
curred  by  them  which  is  paid  by  the 
United  States. 

The  amendments  added  by  the  House 
of  Representatives  do  not  diminish  the 
value  of  S.  980  in  any  appreciable  degree. 

Mr.  President,  I  have  cleared  the 
amendments  with  the  distinguished 
ranking  member  of  the  Committee  on 
the  Judiciary,  the  Senator  from  Ne¬ 
braska  (Mr.  Hruska)  ,  who  held  the  hear¬ 
ings  with  me  in  1969. 

I  move  that' the  Senate  concur  in  the 
amendments  of  the  House  to  the  Senate 
bill. 

The  motion  was  agreed  to. 


a 


CIVIL  RIGHTS  COMMISSION  APPRO- 
PRATXONS  AUTHORIZATION 

The  Senatk  resumed  the  consideration 
of  the  bill  (S.\455)  to  authorize  appro¬ 
priations  for  the  Civil  Rights  Commis¬ 
sion,  and  for  othfer  purposes. 

Mr.  MANSFIELD.  Mr.  President,  I 
suggest  the  absence^of  a  quorum,  with 
the  time  not  to  be  taken  out  of  either 

side.  ,  x 

The  PRESIDING  OFFICER  (Mr. 
Case)  .  Without  objection,  iNs  so  ordered, 
and  the  clerk  will  call  the  roll 

The  bill  clerk  proceeded  t\  call  the 
roll. 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  tha,t  the 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  Withol 
objection,  it  is  so  ordered. 


) 


) 


Public  Law  91-350 
91st  Congress,  S.  980 
July  23,  1970 

9n  9ct  _ si 

To  provide  courts  of  the  United  States  with  jurisdiction  over  contract  claims 
against  nouappropriated  fund  activities  of  the  United  States,  and  for  other 
purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  (a)  section 
1346(a)  (2)  of  title  28,  United  States  Code,  is  amended  by  adding  at 
the  end  thereof  the  following  new  Sentence:  “For  the  purpose  of  this 
i  paragraph,  an  express  or  implied  contract  with  the  Army  and  Air 
Force  Exchange  Service,  Navy  Exchanges,  Marine  Corps  Exchanges, 

( ’oast  Guard  Exchanges,  or  Exchange  Councils  of  the  National  Aero¬ 
nautics  and  Space  Administration  shall  be  considered  an  express  or 
implied  contract  with  the  United  States.”.  . 

(b)  The  first  full  paragraph  of  section  1491  of  title  28,  United 
W'  States  Code,  is  amended  by  adding  at  the  end  thereof  the  following 

new  sentence:  “For  the  purpose  of  this  paragraph,  an  express 
or  implied  contract  with  the  Army  and  Air  F  orce  Exchange 
Service,  Navy  Exchanges,  Marine  Corps  Exchanges,  Coast  Guard 
Exchanges,  or  Exchange  Councils  of  the  National  Aeronautics  and 
Space  Administration  shall  be  considered  an  express  or  implied  con¬ 
tract  with  the  United  States.”. 

(c)  Section  1302  of  the  Supplemental  Appropriation  Act,  1957  ( <0 
Stat.  694;  31  U.S.C.  724(a)),  is  amended  by  adding  immediately 
before  the  period  at  the  end  thereof  the  following  new  proviso :  “ Pro¬ 
vided  further ,  That  any  judgment  or  compromise  settlement  against 
the  United  States  arising  out  of  an  express  or  implied  contract  entered 
into  by  the  Army  and  Air  Force  Exchange  Service,  Navy  Exchanges, 
Marine  Corps  Exchanges,  Coast  Guard  Exchanges,  or  Exchange 
Councils  of  the  National  Aeronautics  and  Space  Administration,  shall 
he  paid  in  accordance  with  this  section  and  sections  2414,  2517,  and 
2518  of  title  28,  United  States  Code,  and  such  instrumentality  shall 
reimburse  the  United  States  for  a  judgment  or  compromise  settlement 
paid  by  the  United  States.” 

Sec.  2.  (a)  In  addition  to  granting  jurisdiction  over  suits  brought 
I  after  the  date  of  enactment  of  this  Act,  the  provisions  of  this  Act  shall 
Ik*)  also  apply  to  claims  and  civil  actions  dismissed  before  or  pending  on 
VF the  date  of  enactment  of  this  Act  if  the  claim  or  civil  action  is  based 
upon  a  transaction,  omission,  or  breach  that  occurred  not  more  than  six 
years  prior  to  the  date  of  enactment  of  this  Act. 
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(b)  The  provisions  of  subsection  (a)  of  this  section  shall  apply  not- 

UnitSeStates  Court  of  Claims  did  not  have  jurisdiction  to  entertain 
F  ,  f  on  an  exnress  or  implied  contract  with  a  nonappropriated  fund 
instrumentality  of  the  United  States  described  in  section  1  of  this  Act. 

Approved  July  23,  1970. 
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